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BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 


This was a bill filed by the complainant below, 
now the appellee, against the defendants below, now 
the appellants, as some of the heirs-at-law and next 


of kin of her intestate husband, to obtain payment, 
out of his general estate, of the corpus, without in- 
ferest, of her patrimonial and separate property, 
which she had entrusted to him, during the coverture, 
to invest for her benefit, but which, without her 
knowledge and contrary to her directions, he had 


used. managed and invested. in his own name alone. 


The cause was referred to the Awdifor, (in effect, 
a aster.) of the court below, who reported the com- 
plainant a creditor of her husband, in the sum of 


, 


$78,371.13, in principal alone, but found that the 


personal estate applicable to this debt. was insuffi- | 


cient for the payment thereof. 


The case is here on appeal from a decree of the 
General Term of the court below, which affirmed the 
decree of its special Term, confirming the Report of 
the Auditor, overruling certain exceptions thereto 
taken by the defendants below, and directing, in 
view of the insufficiency of the personalty, a sale of 


the real estate. of the intestate. 


William Stickney had left college when about 20 
years of age, (Id. p. 37, top.) and become aclerk in 
one of the departments of the rovernment, at W ash- 
ington. (Id. p. 37, f. 88, pp. 43-44.) 

Ile had afterwards studied law, and in the course 
of his application to that science, had been employed, 
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for a year or two, as teacher, or tutor, in the South. 
(Id. p. 37, f. 87; p. 43, bot, p. 84, f. 199.) 

Completing his legal studies, in this City, he had 
entered upon the practice of his profession at St. 
Louis, (Id. p. 37 r. 88: p. 45 bot.: p. 34 f. 198.) from 
whence, shortly afterw ards, he had, however, returned 
to Washington. (p. 37, f. 88.) 


On the 15th day of January, 1852, (Id. p. 1, f. 2, 
p. 57, f. 132,—by error, in Ree. — p. 65, f. 152,—5th 
of January,—) Mr. Stickney, then between 24 and 25 
years of age, (Id. p. 36, f. 87; p. 43, f. 101; p. 84, f. 
198,) had intermarried with the complainant below, 
a daughter of Amos Aendall, a name not now first 


made known to this court. 


Mr. Stickney was then without fortune. (Id. p. 
34, f. 82; p. 42, f. 98; p. 75, ff. 176-17; p. 84, f. 
199.) 


To his intended wife, he had ‘ very honorably 
stated his circumstances,”’ informing her, ‘‘ that he 
had no means, and was dependent entirely upon his 
own exertions.’’ (Id. p. 65, f. 152.) 


A year after his marriage, Mr. Stickney was once 
more a clerk in the government service. (Id. p. 64, 
f. 150; p. 85, f. 200.) 


Subsequently, (Id. p. 35, top; p. 37, f. 88; p. 85, 
f. 201,) about the year 1857, (Id. p. 63, f. 147,) 
and at a salary of $100 per month, with board for 


~ 
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himself and family, (Id. p. 63, f. 147,) or (as is sup- 
posed by a brother residing in Connecticut,) at a 
salary of about $1500, per annum, (Id. p. 44, f. 102,) 
Mr. Stickney became clerk, or secretary, to Mr. Ken- 
dall, and continued to remain such, during the life 
of the latter. (Id. p. 85, f. 201.) 


Except while for two years, abroad, in company 
with, (Id. p. 44, f. 102,) and at the expense of, (Id. 
p. 98, f. 229,) Mr. Kendall, and exclusive of some 
uncertain sojourn ina dwelling, near Kendall Green, 


-erected—and, afterwards, sold—by Mr. Stickney, 


(Id. p. 37, f. 88; p. 42, f. 98,) the appellee and her 
husband had boarded with Mr. Kendall, (Id. p. 37, 
f. 88; p. 44, f. 102,) from the time of their intermar- 
riage, until the practical completion by Mr. Stickney, 
in 1869, (Id. p. 64, f. 150; p. 65, f. 152,) with money 
furnished by his father-in-law, (Id. p. 76, ff. 178-179 ; 
p. 87, ff. 205-206,) of the Stickney residence on M 
Street, (Id. p. 37, f. 88,) in which Mr. Kendall ex- 
pired. (Id. Pp. 64, f. 150,) 


[f, after entering into the service of Mr. Kendall, 
Mr. Stickney was engaged, during the life of his 
father-in-law, in other remunerative employment, 
(Id., p. 99, f. 232,) that circumstance remained quite 
unknown to the only brother of Mr. Stickney, (Id., 
p. 86, top,) who resided in or near Washington, dur- 
ing that period, (Id. p. 88, f. 208) and is left undis- 
closed by the record at large.* 


*L pon this question, —though believed to be immaterial to the argu- 
ment—(Post. pp—58-63), the evidence is brought togetherin Appendiz 
A, (Post., pp. 59-63.) 
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Mr. Kendall died, in this City, on the 12th day of 
November, 1869, (Rec. pp. 57, 63, 65), leaving an 


ate 


estate worth nearly half a million. (Id. p. 111, f. 253. 


What is now familiarly known as our ‘*‘ Married 
Women’s Act,’’ had then been in operation but from 
the 10th day of April, previous. (16 Stat. 45.) 

(R. S. D. C; sees. 727-730.) 


The will of Mr. Kendall designated his four daugh- 
ters, as the residuary devises and legatees of his es- 
tate. 

(Rec. p. 9, ff. 22-23; Id., p. 62, f. 145.) 


It provided, that payment of such debts as might 
be due to him from any of his daughters, or their 
husbands, should not be exacted in money, but 
should be adjusted in the distribution to be made be- 
tween the daughters, of certain deseriptions/ot bonds. 


(Id. p. 10, ff. 24-25.) 


It appointed, as its Executors, Mr. Stickney and 
Robert C. Fox, who, also, was son-in-law to the tes- 
tator. (Id., p. 9, f. 23.) 


With the death of his father-in-law, the financial 
and business career of Mr. Stickney, commences. 


He was, at once, a capitalist, and, speedily, a man 


of affairs. 
He became President, both of the Savings Bank, 
(Id., p. 64, bot. p. 79, top,) and of the Safe Deposit 


gompany. (lId., p. 66, top.) 
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Elected Secretary and Treasurer of the Columbian 
University, (Id., p. 63, f. 147, Id., p. 113, f. 257,) he 
was placed wpon pay, as Secretary of the Board of 
Managers of the Institution for the Deafand Dumb. 
( eS: she 

A member of the Legislative Assembly (Id., p. 86, 
f. 203,) provided for this District, under Act Cong. 
February 21, 1871, he was subsequently made Secre- 
tary of the Government Board of Indian Commis- 
sioners. (Id. p. 114, f. 257.) 


Money, he loaned in large sums. (Id. pp. 71-72; 
79; 95, f. 223.) 

With one and the same person, his transactions—— 
though often, indeed, involving the use of the same 
fund—amounted to from $150,000 to $200,000. (1d., 
p. 92, f. 216.) 

He purchased stock in various corporations, (Id,. 
pp. 73-74; 81-82.) and invested largely in real es- 
tate. (Id., p. 79, ff. 186-1875 p. 81, f. 192.) 


The distributive share of Mrs. Stickney, in the es- 
tate of her father, amounted, as we shall see here- 
after, to more than $81,000, in cash, or its equiva- 
lent. (Id., p. 112, f. 256.) 


To Mr. and Mrs. Stickney had been born an only 
child, who died in 1880, (Bill, Par. 9, Ree., p. 3; 
Rec., p. 82, f. 193,) in the 28th year of his age. 


The only gift or transfer made by Mrs. Stickney 
of any portion of her patrimony, had been a gift to 
this son, of 31,000, on Xmas, 1879. (Id. p. 97, f. 
926. Id. p. 69.) | 
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The husband of Mrs. Stickney was an invalid. 
And she desired, in view of this circumstance, to 
retain in herself full title to her separate estate. 


(Id. p. 97, 1. 228.) 


When money was received, on account of her dis- 
tributive share in the assets left by her father, she 
had always requested her husband to invest such 
money, in herown name. _ (ld. p. 96, f. 226.) 

This request, in respect to the proceeds of the 
Chicago property. (see entry, Dec. 23, 1879, Id., p. 
51) she had made in the presence of a third person, 
(Id., p. 78, f. 183,) and afterwards in a letter, (Id., 
pp. 114-115,) intended to emphacign, (3a., pw OF, f. 
228) at the same time, her previous réquests, in respect 
to all other monies accruing from her inheritance. 


Mr. Stickney had, indeed, made no express prom- 
ise to comply with such the requests of his wife, 
(Id., p. 5, top.) though ‘‘he would sometimes smile 
and say that it would be all right.’ (Id. p. 97, 
bot. ) 

And, in the confidence she reposed in him, she 
had abstained from interrogating him, respecting his 
obedience to her wishes. (Id. p. 98, top, Ib., f. 229. 


During the last ten years of the life of Mr. Stick- 
ney, no man could have been more intimate with 
him, than Plant. (Id. p. 79, f. 185.) 

To Plant he had, at different periods, acknowl. 
edged, that his acquisitions of real estate were being 
made, in part, at least, for Mrs. Stickney, and with 
hermeans. (Id. pp. 79-80.) 


a GE OD = 


s 

And when rallied by Plant, upon his increasing 
riches, he wished it to be understood, that his wealth 
was not all hisown. (Id., p. 80, f. 189.) 


Large sums of money had been loaned by Mr. 
Stickney to Brown. (Id., p. 92, f. 216.) 

But to Brown he had frequently,—and within 15 
months of his death—represented, that the money 
was that of Mrs. Stickney, and that fhe security 
must be examined with care. (Id., Ib., pp. 92-93, 
f. 218; p. 95, f. 223.) 


And the accounts of Mr. Stickney were so kept in 
his stnub-books, as to enable the monies of his wife, 
to be, in general, easily and spevifically traced into 
his possession. (Post, pp. 14-15.) 


Mr. Stickney died intestate, (Id., p. 1, f. 2; p. 25, f. 
56, p. 67, top,) on October 13, 1881, after an illness 
which, until a few hours before his dissolution, had 
occasioned no apprehension either to himself or his 
family. (Id., p. 63, f. 148; p. 66, ff. 154-155; p. 91, 
top, f. 215; p. 96, f. 224; p. 114, f. 258.) 


Surprised by the crisis which, as from afar, stole 
upon him unawares,—longe fallente saggita,—he 
was unable to do more than make, as it were, sym- 
bolical restitution to his wife, by confiding to her his 
keys, under injunctions to retain them in her posses- 
sison, and to examine his papers. (Id. p. 96, f. 225.) 


The relations between Mrs. Stickney and her hus- 
band had been those of confidence and affection. 
(35., Bi FR. & 168.) 

In the light of the requests which she had made 
to him, in his life-time, she had supposed, that her 
property stood, (Id., p. 96, f. 225) and had been in- 
vested, (Id. p. 96, f. 226) in her own name alone. 

No suspicion to the contrary, (Id. p. 96, f. 228) 
had been excited in her breast. 


The securities and evidences of value held by Mr. 
Stickney, had been left in his box, at the Safe Deposit 
Company. (Id. p. 66, f. 155; Id. p. 96, f. 225.) 

On the day after the funeral, the contents of this 
box were examined by Mrs. Stickney and an officer 
of the Safe Deposit Company, in the presence, as 
appears, ofa third person. (Id. pp. 66-67; pp. 70-71; 
p. 96, ff. 225-226. ) 


Nothing there found, stood in the name of Mrs. 
Stickney. (Id., p. 96, f. 225.) 

Everything was in that of her hnsband. (ld. p. 
67, f. 157.) 

And beyond what she might be able to obtain or re- 
cover, from the estate thus standing in the name of 
another, property she had none. (ld. p. 97, f. 226; 
p. 98, f. 230.) | 


The distress and disappointment with which, at 
the time, the Appellee was affected by these discov- 
ies, were, as described in the evidence, ‘‘very pain- 
ful’’ to witness. (Id. p. 67, f. 156.) 
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The'sole heirs at law and next of kin of Mr. Stick- 
ney. were his /hree brothers, and the four defendants 
below, (two of the latter being infants) children of his 
deceased brother. (Id. p. 1, f. 23 id. p. BB, f. G65 
p. 63, f. 146; p. 84, f. 197.)* 


The brothers of Mr. Stickney, under the influ- 
ence of the discoveries thus made by his widow, im- 
mediately relinquished their interests in all the estate 
left by her husband, by a conveyance formally recog- 
nizing her equitable title to that estate. (Lb. p. 12, 
{. 29. )t 


The controversy that might arise over the prop- 
erty of Mr. Stickney, was reduced, therefore, to a 


controversy between his widow and (fhe children of ' 


the Lecease d hrothe r of Mr. Stickney. 


To obviate litigation with such near kindred of 
her buried husband——a measure most uncongenial to 
her feelings,—it was the proposal of Mrs. Stickney, 
to fully recognize the rights of the infant children 


*Of his surviving brothers, one resided in Maine, (Id. p. 34, f. 82; 
p. 84, f. 197,) »nother in Connecticut, (Id. p. 42, f. 98) and the third, 
continuously, since 1855, at Washington, D. C. (Id. p &8, f. 208.) 

Of the adult children of the deceased brother of Mr. Stickney, one 
resided in Illinois and the other in lowa. (Bill, par. 1, Rec.p. 1; Ans. 
par. 1 Rec. p. 25.) 

The infant children of the deceased brother of Mr. Stickney, both 
resided in Iowa, at the time of the filing of the bill below, (Bill, par. 1, 
Rec. p. 1; p. 21, f. 49.) but one of them had shortly thereafter, re- 
moved to Chicago. (ld. p. 21, f. 49; pp. 23-24.) 
+The brothers from Maine and Connecticut, have offered certain ex- 


1] 


to share in the estate left by her husband, and to 
make reasonable compensation or recompense to the 


adults,* 


a (Id. p. 6, f. 15, Id. pp. 


91-92.) 


for their release of claim against the assets. 


, The a expressly waived an answer under 


oath. 


~(Id. 


( Ree. p. | ol 


p. 


17, 


» was filed on March 16, 1882. 


After subpornae, returned not found. against the 


eee (Id. PP. I8-19,) orders of publication, 
under R. 8S. D. C. sec. 787, (Id. pp. 19-21,) and the 
7, saalguinteal ne commissioners, toappoint guardiansad 


litem for the infants, and the answers of the same to 


take, through such guardians, (Id. p. 21, f. 49; p. 22, 


f. 


D1: 


son, (Id. p. 


—and by the infants, 
litem, (1d. p. 23, 1 


by 


counsel, 


25, top, } 


of 
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their 


p. 23, f.53,)after answers, by the adults, in per- 


denying the equities of the 
bill and insisting upon the statute of iimitations, 
through their guardians ad 


24, f. 55,)—after the entry 


appearanees for the defen- 


P planations of the circumstances under which they executed this con- 


veyance. 


(Id. p. 36, f. 85, p. 38, f. 89, p. 43, f. 101, p, 44, f. 1038.) 


There were two supplementary deeds, designed to extinguish the 
contingent dower interest, if any, of the wives of the brothers, in the 


realty. 


(Id. p. 13, f. 33, p. 16, f. 39.) 
The latter of these deeds originated in the refusal (Id. p. 38, f. 89,) 


of the brother who resided in Maine, to reiterate the recital in the 


original conveyance, (id. p. 12, f. 


30,) that the property left by Mr. 


Stickney had been acquired with the separate estate of his wife. 


*The answer of the adults (Id. p. 28, f. 66) sets up that they were 
But one of them was indebted to the 


offered 


“a very trifling sum.” 
estate of Mr. Stickney for $1,500. (Id. p. 113, top.) 
This debt was subsequently reduced to judgment. 


(Ree. p. 113, top.) 
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dants, (Id. p. 22, top; p. 29, f. 68),—by consent of coun- 
sel for the adult defendants and for the guardians ad 
litemof theinfant defendants,— the cause, on October 
6, 1882, on motion of the complainant, was referred to 
the Auditorof the Court below, toascertain and report 
upon and with the evidence to be produced before 
him, 
ant was a creditor upon, orentitled to repayment out 
of, the estate of her husband, and if so, in‘ what 
amount,—liberty being givento the Auditor, to state, 


amongst other things, —whether the complain- 


also, any special matter or circumstances.* (Id. pp. 
29-30. | 


From the monies, inclusive of the distributive 
share of Mrs. Stickney, in the estate of her father, 
which came into the hands of Mr. Stickney, after 
the death of Mr. Kendall, Mr. Stickney, under a 
prudent administration of such his resources, must 
have received an average annual net income of not 
less than 89000, and should have left, at his death, an 
estate of the value of $175,000, at least. (See App’x. 
Bb, post, pp. 64-67.) 


The estimate actually placed upon that estate, by 
the answers of the adult defendants, was in excess 
of $150,000. (Id. p. 25, f. 57; p. 26, par 8th.) 


*From the proceedings had under this reference, the facts of the 
ease are, almost exclusively, developed. 
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And the brothers of Mr. Stickney, residing in New 
England, seem to have supposed, that a considerable 
portion of that estate would remain, after deducting 
from the value of the whole, as much as $100,000 to 
be paid to his widow. (ld. p. 38, f. 89; p. 43, f. 
101.) 


But while represented asa gentleman of good, (Id. 
p. 71, f. 166.) or fair, (id. p. Sl, f. 191.) business 
capacity, and as devoting to his ‘‘family expenses,”’ 
but about $3,000, per annum, (Id. p. 82, f.193,) Mr. 
Stickney appears to have been easily influenced in 
his judgment, and indifferent to the increase of his 
vapital. (Id. p. 71, ff. 166-167.) 


And the net value of his entire estate, at the time 
of his death, was but $85,752.08. (App’x. B. post 


p. 67.) 


In distributing the estate of Mr. Kendall, his ex- 
ecutors—taking the receipts of his daughters—paid 
over unto fhemselves, the shares of their own wives, 
and handed the portions of the remaining distribu- 
tees, directly to their husbands. 

(Rec. p. 53, f. 125; p. 63, f. 148; p. 98, f. 229.) 


This, as to the distributive share of Mrs. Stickney, 
was expressly found by the Auditor. (ld. p. 46, f. 
107.) 

And ,to this finding, no exception has been inter- 
posed. (Id. pp. 99-101.) 
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A sample, as well of the receipts executed by Mrs. 
Stickney to the Executors, as of the checks used by. 
the Executors, in dealing with her distributive share 
in the estate of her father, will be found in the rec- 
ord, at p. 113.(Complainant s Harhibits Nos. 5 and 6.) 


The books kept by the Executors of Mr. Kendall, 
were produced by the complainant below, and were 
examined by the Auditor and by counsel. (Id. p. 54, 
r. 126.) 


She also put in evidence the various Accounts, (Id. 
pp. 62-638 f. 146; pp. 107-112) filed by those Erecu- 
fors in the probate branch of the court below, and 
there, after examination, approved and passed. 

These, with buta single exception, had been pre- 
sented by—and verified by the oath of—Mr. Stickney. 
(Id. p.107, bot.) 


The personal bank-books of Mr. Stickney, were also 
produced by the complainant below, and were ex- 
amined by the Auditor and by counsel. (Id. p. 54, 
f. 126.) 


The individual accounts of Mr. Stickney, had been 
kept, mainly, in his chech-stub books. 

(iG. p. 70, fT. 165; p. 73, fT. 160s pw. 74, % 294) 

And the entries in these accounts, had, in general, 
explained, with some particularity, the transactions 
to which these entries related. (Id. Ib., p. 69, f. 161; 
pp. 86-87, ff. 204-205; pp. 92-95.) 


- 
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These check-stub books were also/produced by the 
complainant below, and were examined by the Aa- 
ditor and counsel. (ld., p. 54, f. 126.) 


The hooks kept by the Executors of Mr. Kendall. 
and the personal bank-book and theck-stuh hooks of 
Mr. Stickney “contain the entries,”’ (Id. p. D4, f. 
126) and are admitted to supply ‘‘the amounts and 
jiqures,” (lid. p. 62, f. 145) read in evidence (Id. 
pp. 54-62) before the Auditor. 


The entries in these check-stub books, though, ap- 
parently, the result of chance, might almost be felt, 
in view of their intluence upon the controversy, to 
have been made under providential guidance, forte 


7 uadam divinitus. 


By means of the books kepl by the Hkaecutors of Mr. 
Kenda'l, and of the entries in the personal bank- 
hooks and check-stuh hooks of Mr. Stickney, 879.971.- 
13,* of the distributive share of Mrs. Stickney, in 
the estate of her father, was specifically traced by 
the Auditor, into the deposit account of her husband. 
(Id., p. 46, ff. 107-108; p. 52, f. 120.) 


*A small portion of this sum, cannot be so specifically traced,in the 
Record, as printed. 

Under date of Jan. 16, 1871, (Id., p. 54, f. 127) appears an item of 
$215 50, which, in the 8th item from bot of p. 51, p. 112, top, the 
Auditor seems to have allowed, only upon the general tendency and 
strength of the evidence 

Five items, occurring between Nov. 3, 1873 and July 3, 1874, and 
one, ( $484.41,) under date of Nov. 11, 1874,—amounting, in all, to 
$1,623.20, (Id., p. 56, ff. 130-131,) are also allowed by the Auditor. 
(Id,, p. 52, commencing with 7th item from bot.) 

But, after the suspension, in September, 1873, of Jay Cooke & Co., 
with whom he had theretofore dealt, Mr. Stickney had kept his money 
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The method pursued, without objection, at the 
time, in tracing into the deposit account of Mr. Stick- 
ney, the moneys by him received for the distribu- 
tive share of his wife, in the estate of her father, and 
in stating the contents of the entries of the books of 
the Executorsand the personal bank-books and check- 
stub books of Mr. Stickney, appears at large in the 
Record. (Id. pp. 54-62.) 


An analysis of these entries shows, that, in gene- 
ral, Mr. Stickney deposited to his personal credit 
merely the share of his own wife, ( plus commissions, ) 
in any money tobe distributed by the Executors tothe 
daughters of Mr. Kendall, but that, in fourteen in- 
stances, he deposited to his own credit the whole of 
such money, and checked out, (less commissions), 
only the shares therein of the sisters of Mrs. Stick- 
ney. 


By means of the bank-books and stub-check books 
of Mr. Stickney, it was also ascertained by the Audi- 


tor, that the only payments which had been made by 


in the safe, at the Safe Deposit Company, and had neither bank-book 
nor bank account, until July 13, 1874, when he became a depositor 
with Riggs & Co. (Id., p. 56, f. 130; p. 57, top; pp, 68-69.) 

Ten items, occurring between October 8, 1878 and December 8, 1879, 
(commencing at p. 51 bot. and continuing on p. 52, top,) and amount- 
ing, in all, to $596 37, have been allowed by the Auditor, though not 
by the personal bank books and check-siub books of Mr. Sticl rey, specifi- 
cally traced into his possession. 

But the evidence is complete, that after the latter part of 1878, the 
distributive share of Mrs. Stickney, in the es'ate of her father, was 
paid directly to her husband, by Mr. Foz, his co Executor. (Id., pp. 
63-64 ; p. 53, f. 125.) 

No exception, however, has been taken to any of the items thus al- 
lowed by the Auditor. 
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Mr. Stickney, unto, or at the request of, his wife, 
of any portion of .er distributive share in the estate 
of her father, were, on January 3, 1877, a payment 
of S600, in eleven checks, one of $100 and ten of 850, 
each, (p. 52, f. 127; p. 58, second item from bot.) 
and, on December 23, 1879, (Id. p. 52, f. 127; p. 69, 
ff. 161-162; See, also, p. 97, ff. 226-227, p. 114, bot.) 
a payment at her request, of 81,000, by way of Xmas 
gift, to their son W7//, (their only child,) who died 
during the next year. (Id. p. 82, f. 193.) 


Upon the moneys received by Mr. Stickney from 
the separate estate of his wife, 7nferest had been 
claimed, neither in the bill, (Id. p. 7, f. 17, prayer 3,) 
nor before the Auditor. (Id. p. 48, bot. ) 


And the unpaid balance of the moneys shown to 
have been thus received by Mr. Stickney, (Id. p. 46, 


f. 107) was, as ascertained and reported,—without,ex-/@ 


ception,—by the Anditor, the sum of $78,371.13.* 
(Id. p. 52, f. 121.) 


The balance for distribution in the personalty, to- 
gether with the value of fhe real estate, left by Mr. 
Stickney, represented, in the aggregate, as found by 
the Auditor,—-to whose report, in these particulars, 
no exception was taken—(Id. pp. 99-101,) a sum but 


*This was $1,370.41 lessthan what would remain of the distributive 
share ($81,341.54) of Mrs. Stickney, in the estate of her father, after 
deducting from such share, the credit of $1,600, (Rec. p. 54,) allowed 
by the Auditor, in favor of the husband, 


-—_" 


teled 


slightly mm excess of the net balance (87°,371.13) of 
that portion of the distributive share of Mrs. Stick 
ney, in the estate of her father, which had been 
traced, as already explained, into the personal de 


posit account of her husband. 


Applying to such net balance, the whole distribut- 
able personalty, (id., p. 50, top: p. 52, bot.) and the 
value,—less {, for dower, commuted,—(Id. p. 50, f. 
117,) of the entire real estate, left by Mr. Stickney, 
it was found by the Auditor—to whose report, in 
these features, also, no exception Was interposed 
that but 8687.20 would remain,—a sum which would 
be exhausted, it was said, by the expenses incident 
to a sale of the realty, but of which, in the absence 
of such sale, the defendants, collectiveiy, could re- 
ceive no more than 4, or $171.80. (Id. p. 49, bot.; 
p. 50, ff. 117-118.) 


The Report of the Auditor,—an able and careful 
statement both of the facts and of the law applica- 
ble thereto,—had been returned into Court, on April 
94.1888. (id. p. 45, fr. 105.) 


To this Report, exceptions were filed by the defend- 
ants below, on May 23, 1888. (Id. p. 99, f. 233.) 


Before noticing these exceptions, it becomes neces- 
sary, however, to refer to certain objections, taken by 
the defendants below. lo particular testimony given 
bythe complainant, since, upon these objections, and 
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the testimony to which they relate, the exceptions to 
the report of the Auditor, are, or are intended to be, 


in large degree founded. 


In the courseof the proceedings before the Auditor, 
Mrs. Stickney three times appeared as a witness, in 
her own behalf. 

No general objection to her competency, was, at 
any time, interposed by the defendants below. 

And her testimony, on her first appearance, was 
concluded without objection of any kind. (Id. p- 
56, f. 130.) 


To fro particular inquiries made of this lady, upon 
her second examination, the defendants, indeed, ob- 
jected. 


She was asked, in effect, by her counsel, whether, 
otherwise than through her husband, she knew how 
the property upon which he resided, at the time of 
his decease, had been acquired, or when paid for. 

And she replied in the negative. (Id. p. 65, f. 


1Dd3. ) 


She was asked, in like manner, what, if any means, 
had been given her by her father, in his lifetime. 

And, under objection, she statedy (what is fully 
established by other evidence—lId. p. 57, f. 132; p. 
63, f. 148,) that to herself, as to his other children, 
he had given 310,000, in telegraph stock, (ld. p. 
65, f. 153.) 


Y() 


At her last attendance, (Id. p. 95, f. 223, by error, 
Mr. for Mrs.,) Mrs. Stickney was cross-examined, at 
length, by opposing counsel. 

The testimony which he thus elicited, was, in im 
portant particulars, more positive and circumstan 
tial, (Id. pp. 97-98), perhaps, than that which had 
been called forth by her examination in chief. 


To fro only of the inquiries propounded, on this 
occasion, to the complainant, by her counsel, did 
the defendants below object. 


These inquiries related exclusively to the appre- 
hensionsentertained by Mr. Stickney, and his friends, 
as to his condition, during his last illness, and to 
the period, in the progress of his disease, at which 
any change in his condition, occurred. (Id. p. 96, 


°, S34. ) 


The answers made by Mrs. Stickney to these ques” 
tions, merely corroborated the testimony of previous 
witnesses (Id. p. 63, f. 148; p. 66, ff. 154-155; p. 91, 
top,) and the certificate, already admitted, by con- 
sent, (Id. p. 91, f. 215,) of the attending physician 
of her husband. (ld. p. 114, f. 258.) 


The only opposition manife sted below. to the testi 
mony of Mrs. Stickney, is expressed in the Sour ob. 


je elions abore ‘ 


To the letter of Dee’r 23, 1879, (id. p. 114, bot.,) 
when offered in evidence by the complainant, the 
defendants, indeed, also objected. (Id. p. 97, f. 227.) 


wv 
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But the genuineness of the writing, and the source 
from which she obtained it, had been previously, 
and without objection, established by her testimony. 
(Id. p. 97, f. 227.) 


The requests contained in the writing, had not only 
been already proven, without objection, by her own 
evidence, (Id. pp. 96-97, f. 226,) but, in certain par- 
ticulars, by the testimony of other witnesses. (Id. 
p. 69, ff. 161-162; Id. p. 78.) 

And her subsequent cross-examination upon the 
paper, was full and complete. (ld. pp. 97-98.) 


The exceptions,—seven in number—to the re- 
port of the Auditor, (ld. pp. 99-101) do not particu- 
larize the moneys in Schedule A, (Id. pp. 50—52,) 
which are conceded to have been deposited by Mr. 
Stickney to his personal credit, though received by 
him as part of the separate estate of his wife. 

Nor do the exceptions point out the items, if any, in 
that schedule, which it Is supposed that the evidence 
fails to identify as part of the distributive share of 
Mrs. Stickney in the estate of her father. 


The exceptions raise other questions, and resist 
the report upon other grounds. 


The Ist., (Id. p. 99, f. 233,) 4th, (Id. p. 100, f. 237,) 
and last (Id. p. 101, f. 237,) of the exceptions, sup 
pose, in effect, that, in concluding that any part of 


the distributive share of the complainant below, in 
the estate of her father, was invested by Mr. Stickney, 
in his own name, without the knowledge of his wife, 
and contrary lo such ( rpre SS directions (LS she is 
shown to have given, the Auditor has not only re- 
versed the natural presumption which arises in the 
premises, but has relied, exclusively, upon the in- 
competent evidence of the complainant, ‘*to whose 
testimony the defendants objected at the time.’’ 
(Id p. 99, rf. 234.) 


The 3rd exception (ld. }. 100, ff. 2836-237, ) empha- 
siges the preceding supposition, by insisting, (with 
reference to a different portion of the Report,) that 
the natural and general presumption in favor of the 
assent of the complainant to any investments made 
by the husband, of herseparateestate, in hisown name, 
must be strengthened by the circumstance, that, 
aL respect lo the proceeds of the Chicago property, is 
lo be found the single instance in which such her as- 


S¢ nf appe (17s la have hee /i withheld. 


The 2d exception, (Id. p. 100, top,) concedes, in 
effect, that the bank-books of Mr. Stickney have re- 
vealed deposits of money to his personal credit, under 
circumstances ‘* from which it might fairly be pre- 
sumed that it was the same money”’ which came into 
his hands from the distributive share of his wife, in 
the estate of her father; but,—the exception insists, — 
‘s neither the hank-books. nor any other evidence”? — 
the incompetent testimony of the wife, excluded— 
show either that such deposits were not made with her 
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knowledge and approval, or, (as reiterated in the 6th 
exception, Id.. p. lO1l, f. 287.) that the husband did 
not fully account lo he Ty Lhe refor. 


The 5th exception (Id. pp. 100-101) supposes, 
that, in order to render the complainant a creditor 
upon his estate, a promise of repayment, on the part 
of the h usband, must be established bi proof. 


The presumption of agift from the complainant to 
her hushand, of the entire corpus of her separate es- 


fale, is not suggested in the exceptions. 


Reduced to their simplest forms, and relieved of 
their errors in respect to the objections actually taken 
to the testimony of Mrs. Stickney,—the exceptions 
rely upon the following legal propositions: 

1. The presumption of the assent of the wife, to 
the énrestments made by the husband of her separate 
estate, ‘n his own name. 

» - The absence of proof, Ovi the part of the COVW- 
plainant, that the husband futled to account to her, 
in his lifetime, for the moneys received by him from 
her distributive share in the estate of her father. 

3. The absence of proof of Git €LPTess promise by 
the husband to repay to the complainant, the moneys 


so by him received. 


On October 12, 1883, (Id. p. 101,-f. 238,) by a de- 
cree of the Special Term, in the court below, these 
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exceptions were overruled, the Report of the Anditor 
was confirmed, and, in default of suflicient person- 
altv, to satisfy the debt found to be due Mrs. Stick- 


ney, a sale was directed of the realty. 


On April 10, 1884, this decree, on appeal, was af- 
firmed in the General Term of the court below, and an 
appeal from such decree of affirmance allowed to this 
court. (Id. p. 103, f. 242,) 


The appeal thus allowed to this court, not having 
been duly perfected, the present appeal was prayed 
and allowed, on February 25, 1886. (Id. p. 104, top. ) 


Such is the case that the court is desired to review, 
—such the decree it 1s asked to reverse. 


POINTS AND AUTHORITIES. 


I. As to the Exceptions to the Report of the Audi- 
lor. 


1. The correctness of the itemsin Schedule A is not 
called in question by the Exceptions. 
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In 53 items, the Auditor has traced into the per- 
sonal deposit accountof Mr. Stickney, $79,971.13/ of 
the distributive share of the Appellee, in the estate 
of her father. 
(Rec. p. 46, ff. 107-108; Schedule A, pp. 50 
92; Ante, p. 15.) 


If this feature of the Report were now open to re- 
examination, it would be impossible to disturb it. 


For,—not to mention that the findings of the mas- 
ter are, prima facie, correct,— 
Medsker v. Bonebrake, 108 U. 8S. 72: 


Tilghman vr. Proctor, 125 Id. 149-150,— 


These items are established by evidence at once 
conclusive, and remarkable in its origin. 
(Rec. p. 48, f. 114; Id. pp. 54-62; Id. pp. 
108-111, Ante, pp. 15-16.) 


But it is admitted, by the exceptants, that the 
money represented by some of these items, was 
traced by the Anditor into the possession of Mr. 
Stickney, under circumstances ‘*from which it might 
fairly be presumed that it was the same money’”’ 
which came into the hands of the husband, from the 
separate estate of his wife. (Id. p. 100, f. 235; Ante, 


Pp. 22.) 


And the exceptions point out no item which it is 
supposed that the evidence fails, in any degree, to 


identify as part of the same estate. (Ante, p. 21.) 
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The correctness of the items contained in Schedule 
A,( Ree. pp. 50-52,) is not, therefore, called in ques- 
tion, by the exceptions. 

This court cannot be expected to supply objections 
to the Schedule, or to search for error in its items. 

And upon this feature of the Report, the appel- 
lants stand concluded by the findings of the Audi- 
tor. 

Harding ». Handy, 11 Wheat. 126; 
Story ». Livingston, 13 Pet. 366 ; 
Ransom v. Davis’ Adm’r. 18 How. 297 ; 
McMicken v. Perin, Id. 510; 

Hudgins et al. 7. Kemp, 20 Id. 53 ; 

The Ship Potomac, 2 Black, 584 ; 
Medsker ». Bonebrake, 108 U. 8S. 72. 


The findings of the Auditor, that Mrs. Stickney 
did not acquiesce in, (Rec. p. 46, f. 109,) nor, until 
after the death of her husband, discover, (Id. p. 49, 
f. 114) the investments made by him, in his own 
name, of her separate estate, and that the unpaid 
balance of her moneys so ‘nvested by her husband, 
amounted to $78,371.13, (Id. p. 49, f. 115; p. 50, top; 
p. 52, f. 121,) are, indeed, opposed by exceptions 
which insist that these findings are based upon no 
other evidence than the incompetent testimony of 
Mrs. Stickney, delivered in the face of timely objec- 
tions from the exceptants. (Id. pp. 99-101, Ante, 


pp. 21-22. ) ° 
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2. Ohjections to particular questions propounded to 
the complainant, do not call in question the compe- 


tency or value of her testimony at large. 


The objections taken to the testimony of Mrs. 
Stickney relate to but four particular questions. 
(Rec. p. 65, f. 153; p. 96, f. 224,) and such of her 
answers to those inquiries, as may be deemed in any- 
wise adverse to the interests of the defendants below, 
have become, 1n view of other evidence in the Record, 
obviously immaterial. (Ante, pp. 19-20.) 


If the testimony of Mrs. Stickney was properly 
open to objection, it cannot be doubted, that it might 
still have been received and considered, in the ab- 
SECC of objection. 

Hume v. Beale’s Exr., 17 Wall. 349-350. 


And the objections which were actually taken to 
her testimony, must be understood to imply, that 
they were intended to be exceptional and exclusive. 

Belk v. Meagher, 104 U.S. 289. 


An answer, wider oath, was expressly waived in 
the bill. (Rec. p. 7, f. 17, Ante, p. 11.) 

The testimony of the complainant, in the absence 
of objection, was as competent and sufficient as that 
of any other witness, to sustain the averments of 
the bill. 


And any presumption of knowledge and acquies- 
cence, on the part of the wife, must yield, like every 


be 


disputable presumption, to the weight of positive 
testimony 


3. Torebutany presumption of the beneficial trans- 
Ser of her separate estate to her husband. it is not 
necessary to rely upon the testimony of Mrs. Stick- 


ney. 


It is found by the Auditor, that it was never the 
intention of Mr. Stickney, to treat as his own, the 
money belonging to the separate estate of his wife, 
but that the husband considered, and, in effect, pro- 


claimed, himself, her trustee. (Ree. pp. 46--47.) 


To this finding, no specific objection appears to 
have been taken. (Id. pp. 99-101.) 


Nor could any have been interposed, without do- 
ing violence to the evidence. (Ante, pp. om. ) 


Loans of money admitted by Mr. Stickney to be 
that of his wife, continued to be made down to with- 
in less than 15 months of his decease. (Rec. p. 95, 
ff. 223.) 


The requests contained in the letter addressed by 
Mrs. Stickney to her husband, on December 23, 1879, 
(Id. p. 97, f. 227; pp, 114-115,) are confirmed, in 
certain particulars, by the entry made by the latter, 
in his check-stub book, (Id. p. 69, f. 161,) and by 
the recollections both of Mr. Snyder (1d. p. 69, ff. 


161-162,) and of Mrs. Jones. (Id. p. 78, ff. 182-183.) 
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Were it shown, however, that the husband had 
been expressly empowered by the wife, fo manage 
and invests her distributive share in the estate of 
her father, this circumstance, though it might esta- 
blish the relation of principal and agent, between 
the parties, could raise, in itself—the exceptions 
contended for—no presumption of @ gift from the 
wife. (Ante, p. 23.) 


4. As tothe absence of proof of a Wt EL press prom ise 
of repayment. (1d. pp. 100-101.) 


It can scarcely be necessary to urge, that if the 
obligations of natural justice implied the assumpsif 
of Mr. Stickney to account for the moneys of his 
wife, his action, in fact, in the premises, becomes 


immaterial. 


5. As to the supposed absence of evidence that the 


moneys remain unpaid, 


The only credits in favor of Mr. Stickney, that 
appear to have been disclosed by his personal check- 
stub books, in which mainly his accounts were kept, — 
(Ante, p. 14,)were derived from his payment of $600 
to his wife, (Rec. p. 58, second item from bot; Id. 
p. 52, f. 121,) and his gift, at her request, of $1,000 
to their son. (ld. p. 69, f. 161; p. 52, f. 121; Ante, 
p. 17.) 


; 
; 


/§ 
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The personal bank-books and check-stub books of 
Mr. Stickney, were produced by the complainant be- 
low, and were examined by ‘‘the Auditor and coun- 
sel.’’ (Id. p. 54, f. 126; Ante, pp. 14-15.) 

These books were evidence of the highest charac- 
ter. 

Lehmann vr. Rothbarth, 111 Il. 200-201. 


And had they contained items, or evidence, of other 
payments to or on behalf of Mrs. Stickney, it is 
scarcely possible to suppose, that such items, or evi- 
dence, would have been wholly overlooked, in the 
course of the proceedings before the Auditor. 


Between the month of January, 1870 (Id. p. 50, 
f. 118; Id. p. 54, ff. 125-126; Id. p. 107, f. 248,) and 
the &h day of December, 1879, (Id. p. 52, f. 120,) 
both inclusive, Mr. Stickney was continuously in re- 
ceipt of moneys derived from the separate estate of 
his wife. 

His death occurred on October 13, 1881. (Ante, 
p. 8.) 

And the bill was filed on March 16, 1882.  (Rec., 
BD. 2.3 


No presumption of payment can arise, therefore, 
from the lapse of time, or from any laches, on the 
part of the widow. (Post., pp. 55-58.) 


And, from the circumstance that a debt has ez- 
isted, to imply, as the exceptions seem to assert, 
(Id. p. 100, f. 236; 6th Excep. p. 101,) the conse- 


atmiiebntededinee sai ten a 
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quence that the debt Aas also heen paid, must intro- 
duce a new principle in the law of presumptions. 
Manning ». Insurance Co. 100 U. 3S. 697; 
Best, Presump. § 137, p. 187; 
2 Greenl. Ev , § 516. 


To presume not only knowledge and acquiescence, 
on the part of the wife, but payment and satisfac- 
tion, on the part of the husband, and to establish, 
at the same time, the incompetency of the wife, as 
a Witness, must render such presumptions, in gen- 
eral, indisputable. by silencing the only testimony 
that can commonly be expected to rebut or disprove 


them. 


Il. As fo the case. at large. 


If we pass from the particular questions involved 
in the exceptions, to a more general consideration of 
the rights of the parties, the principles which sup- 
port the decree below, will be found to broaden with 
the field of inquiry. 


That the executors, of whom Mr. Stickney was 
one, named in the will of Mr. Kendall, obtained the 
receipts of the appellee for her share in the estate of 
her father, and that they became thereby relieved 
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from liability to the appellee, in their characters as 
executors, must be perceived and admitted. 


But it ought not to be disputed, upon the »vidence, 
that this share was paid by the executors directly to 
Mr. Stickney, and that no portion of it was delivered 
by them to his wife. (Ante, p. 13.) 


And the same transaction which discharged the 
husband, in his quality of co-erecutor, must, in the 
absence uf agreement between himself and his wife, 
have invested him with a fresh fiduciary relation, and 
clothed him with new responsibility. 


To borrow the observation of Lord Fldon, ** he 
would be precisely in the same situation, as to the 
beneficial interest, as the persons who made the 
transfer.”’ 

Rich v. Cockell, 9 Ves. 375. 


W here the wife has no other trustee, her husband 
becomes such, by operation of law. 
Hutelins et al. v. Dixon, et al., 11 Md., 29; 
Gover v. Owings, 16 Id. 99. 


And when he obtains possession of her separate 
estate, whether ‘nz invitum, or through her consent, 
he holds it, upon general principles of equity, in 
trust for her benefit. 

Wales v. Newbold, 9 Mich. 65-66 ; 
Bergey’s Appeal, 60 Pa. St. 416 ; 
2 Story Eq. Jur. § 1380 ; 

Jones v. Clifton, 101 U. 8S. 229. 
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And the circumstance that her means have been 
mingled with moneys of his own, cannot affect, as 
between themselves, the obligations of the trust. 

National Bank v. Insurance Co. 104 U. 8. 54-70. 


The abstract correctness of these principles, will 
not, perhaps, be denied. 

And the consequences which attend them, in gen- 
eral, must be held to follow in the present contro- 
versy, in the absence of proof that the separate es- 
tate of the appellee, was beneficially acquired by her 
husband, in his lifetime, by means sufficient, in law 
and in fact, for its transfer. 


By Act of Cong., April 10, 1869, sec. 1, (16 Stat. 
45,) now sec. 727. R. 8. D. C., the title of the ap- 
pellee to her separate estate, was rendered ‘‘as abso- 
lute as if she were feme sole,’’ and her estate placed, 
in express terms, beyond ‘‘ fhe disposal of her hus- 
band.”’ 

See, Hitz v. Nat. Met. Bank, 111 U. S. 729. 
Mattoon v. McGrew, 112 Id. 713. 
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‘* After it has been shown, as it was in this case,”’ 
observes S/rong, J.,** that the property accrued to the 
wife, by descent from her father’s and brother's es- 
tate, the presumption necessarily is, (hal él continues 
hers. In such a case, it lies upon one who asserts it 
to be the property of the husband, to prove a trans- 
mission of the title, esther by gift, or contract for 
value.’ The law does not transmit it, without the act 
of the parties.”’ 

Graybill v. Moyer et al. 45 Pa. St. 534. 
See, also, Bergey’s Appeal, 60 Id. 408 (cited by 
Auditor, Rec. p. 47, ff. 110-111.) 
Bishop et ux. v. State &c. 83 Ind. 74-75. 


‘*The husband cannot acquire the property of his 
wife, except by gift or purchase, any more than he 
‘an that of a fe me sole,’ 

White 7. Zane, 10 Mich. 335 
Bergey’s Appeal, 60 Pa. St. 416. 


It is not pretended, that Mr. Stickney beeame (he 
purchaser of any portion of the distributive share of 
his wife, in the estate of her father. 


And the acquisition, if any, of that share, by her 
husband, must be rested upon its free and voluntary 
transfer from the wife, by means of a complete and 
perfect gift, combining the renunciation both of: her 
title and possession, and operating as an executed 
contract, found d Mpou the Mii ulual COMSE ne and COlL- 
current wills of the parties thereto. 

(2 Kent’s Com. 438.) 
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This mutuality of consent and concurrence of wills, 
are to be dedueed, if at all, from transactions in 
which the intestate of the appellants, appears iz fro 
distinet fiduciary relations. 


The relation of an executor towards a legatee, 
1 Story Eq. Jur. $218. 


And the relation of a Aushand towards his wife. 
Id., Ib. 
Boyd De La Montaguie, 73 N. Y. 498; 
Darlington’s Appeal, 86 Pa. St. 512; 
Smylie 7. Reese, 53 Ala. 101; 
McRea rv. Battle, 69 N. C. 106-107. 


The distributive share of Mrs. Stickney, in the 
estate of her father, represented the sum of her 
possessions. 


The executor, upon formal receipts from the legatee, 
passes the entire proceeds of her legacy to his own 
personal credit. 

And that this transaction may be sustained, it 
must be asked, in effect, that a gift of those proceeds 
may be presumed from @ wife to her husband. 


The confidence, affection, or sense of duty so readily 
established in all fiduciary relations, requires the 
transactions between persons occupying such rela- 
tions, to be viewed under principles essentially dif- 
ferent from those which prevail in ordinary cases. 


a aii eee ee eee oe es 
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And, by a general rule of equity, the burden of 
sustaining such transactions, is imposed upon the 
fiduciary. 

| Story Eq. Jur. § 312. 


In particular, gifts from the wife to her husband, 
are examined by courts of chancery ‘‘ with an anx- 
ious watchfulness and caution and dread of undue 
influence.”’ 

2 Story Eq. Jur. § 1395; 
Boyd v. De La Montaguie, and other cases, 

supra, p. 

Farmer’s Ex’or v. Farmer, 39 N. J. Eq. 215; 
Comstock’s Appeal, &c., 55 Conn. 222. 


And ‘‘are never to be inferred, without clear evi- 
dence.”’ 
1 Dan. Ch. Pr., 100, (5th Am. ed.) 
Wells Sep. Est. Mar. Wom. § 388. 


It is not necessary to consider the equities which 
might arise, were the present controversy between 
the complainant below and creditors of her husband, 
who might justly be presumed to have relied upon his 
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ostensible resources and apparent title to the estate 
which he managed in his own name. 


The appellants are volunteers. 

They claim upon no consideration, but by opera- 
tion of law, alone. 

And their equity, it is obvious, is that only of 
the person from whom they inherit. 


Nor did the complainant below seek to recover, 
(Ante, p. 17,) any portion of the profits or income of 
her separate estate, the use of which, de anno in 
annum, might be supposed, were there no evidence 
to the contrary, (Ante, p. 13,) to have been applied 
to their common support, or to have encouraged the 
husband to extend his business ventures, or increase 
the expenses of his establishment. 

Lyon v. Green Bay & Minn. R. R.Co. 42 
Wise. 553; 

Stennett v. Bradley et al. 70 Id. 280; 

Reeder et al. v. Flinn, 6 Rich. (So. Car.) 216; 

Allen v. Allen, 80 Ala. 1380; 

Lower v. Lower, 46 Iowa 527; 

Schouler Husb. & Wife, §§ 254, 284; 


The equity which she asserted below,—her claim 
upon the present appeal,—relates only to the COT pus 
or capital of her property. 


* 
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Nemo donare facile presumitur, is, indeed, said to 
have become a maxim in the law. 
Grey v. Grey, 47 N. Y. 555. 


But the presumption may be indulged with less 
diffieulty where there exists some legal or moral obli- 
gation on the part of the supposed donor, as in the 
‘ase of a father or husband, than where no such ob- 
ligation is made to appear. 

Jackson ». Jackson, 91 U. 8. 125. 


_ The presumption of a gift may arise as to one de- 
scription of property, from circumstances which 
could raise no such presumption as to another. 

W hiton et al. v. Snyder, 88 N. Y. 299. 


And gifts of capital must be much less readily in- 
ferred than donations of income or profits. 
Schouler Husb. & Wife, § 281. 


The only circumstances, if any, which can be 
urged, with any degree of plausibility, in support 
of an actual gi/t by Mrs. Stickney of the whole of 
her separate estate to her husband, must be found 
in his possession and use of that estate, and in the 
length of the period for which such possession and 


use were continued. 
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But these circumstances must be viewed in con- 
nection with the relations of confidence and affee- 
tion, that are admitted (Ree. p. 70, top,) to have ex- 
isted between the parties. 


‘*All Know and feel,”’ says Marshall, C. J., ‘‘the 
sacredness of the connection between husband and 
wife. All know that the sweetness of social in- 
tercourse, the harmony of society and the happiness 
of families, depend on that mutual partiality which 
they feel, or that delicate forbearance which they 
manifest, towards each other.’’ 

Sexton o. Wheaton, 8 Wheat., 239. 


‘‘When he commands, she obeys; when he per- 
suades, she yields: when he gently hints a wish, she 
grants.’’ Darlington’s Appeal, 86 Pa. St. 519. 


Yet, in effect, on the present appeal, ‘‘we are asked 
to deal with the conduct of a wife living in harmony 
with her husband, as if she was a third person.” 

Bank U. S. v. Lee, 13 Peters, 118. 


In order to preserve her rights in her separate es- 
tate, was it incumbent, in law, upon the appellee, 
‘‘to advertise the community in which she lived, 
that her husband had no title to the property ?”’ 

Bank U. S. ov. Lee, 13 Pet. 118. 


It is shown by her own testimony (Ante, p. 7,) 
that the Appellee had actually represented to her 
husband, her desire that he should invest, in her own 
name, all of the money derived from her share in the 
estate of her father. 
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And her like representation, in respect to a par- 
ticular portion of that money, is established by other 
evidence. (Id. Ib.) 


Was it the duty of the wife to see that such her 
requests, were actually respected by her husband ? 

Must she force him to disclosure, by examination, 
or fatigue him to obedience, by expostulation or 
entreaty { 

And was she compelled to proceed against him, by 
suit, if he failed to furnish her the evidence of his 
compliance with her wishes ? 


‘*¢ No man will say so. Confiding, as it was nat- 
ural and amiable in her to confide,’’ in her husband, 
‘‘it was natural for her to suppose that his conduct 
would be influenced by her representations.’’ 

Sexton ». Wheaton, 8 Wheat. 239-240; 
See Trust Co. ». Sedgwick, 97 U. S. 308. 


The money was her own. 


‘¢She was not bound to reseue it from her hus 
band, or proclaim that it was not a gift, but might 
properly suppose that he took it to keep for her.’’ 

Bergey’s Appeal, 60 Pa. St. 415; 
Well’s Sep. Est. Mar. Wom. § 389. 


‘‘ Neither good law, nor sound reason, will require 
the wife to destroy the peace of her family and en- 
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danger the marriage relation, by open repudiation or 
hostile conduct towards her husband.”’ 

McLaren °. Hall, 26 lowa, 305: 

Rogers >. Bank of Pike Co., 69 Missouri, 564 


DGD. 


The confidence of the appellee that her estate had 
been duly invested in her own name, was unbroken, 
in the lifetime of her husband, and surrendered, after 
his death, only when belief ceased to be possible. 
(Ante, p. 9.) 


The use and possession hy the wife of property 
which belongs to her husband, create, of themselves, 
no presumption of his gift of the property. 

McDermott’s Appeal, 106 Pa. St., 367-368. 


Nor should the use, possession and management 

by the husband of the separate estate of the wife, 

raise, infer sese, the presumption of a gift. 
Well’s Sep. Est. Mar. Wom. §§ 45, 256, 388. 
White 7. Zane, 10 Mich. 335; | 
Graybill 7. Mover et al., 45, Pa. St. 534; 
Lower v. Lower, 46 lowa 527; | 
Vreeland 7. Adm’r, 16 New J. Eq. 223; | 
Bongad ». Cox, 82 Ill. 20-21. 


By statute, the title of the wife remains unimpaired 
by such circumstances, in Vissouri, in the absence 
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of her consent in writing, that the husband may sell, 
encumber, or otherwise dispose of her property, for 
his personal benefit. 
Rogers v. Bank of Pike Co. 69 Mo., 564; 
Broughton v. Brand, 94 Id. 174. 


Nor do they, of necessity, elsewhere subject her 

estate to the claims of his creditors. 
Voorhees v. Bonesteel, 16 Wall. 31; 
Aldridge v. Muirhead, 101 U. 8. 399; 
Fresh 0. Wirtz, 34 New J. Eq. 129-130; 
Holeombe v. People’s Sav. B’k, 92 Pa. St. 

344; 

Weaver cv. Roth, 195 Id. 408; 
W heeler 7. Raymond, 130 Mass. 249. 


In /owa, the statutory provisions which once ren- 
dered the estate of the wife thus lable, are no longer 
in force. 

Schmidt 7. Holtz, 44 Iowa 446. 


And there is there no estoppel 77 pais, against her. 
Bennet et al. v. Strait et al., 63 Id. 62. 


Had a stranger been employed by the appellee to 
obtain, (on her receipts to the Executors) and, to 
manage and invest, her distributive share in the 
estate of her father, no one would perceive, in this 
arrangement, more than an ordinary business connec- 
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tion between the parties, creating, in law, the rela- 
tion of principal and agent. 


And may not the wife have recourse to the services 
of her husband, as well as to those of another to whom 
she is less bound by ties of confidence and affection ? 


The husband, as between the wife and himself, is, 
in general, the more suitable and competent to man- 
age her estate. 

And as men of business not infrequently enter into 
pecuniary transactions with married women, with 
more or less reluctance, considerable convenience is 
often attained, by entrusting to the husband the pos- 
session and control of the separate estate of his wife. 


And it was. no doubt, from considerations of this 
nature, that Mr. Stickney felt justified, notwith- 
standing the requests of the Appellee, in managing 
and investing her moneys, in his own name. 


‘‘Admitting that the funds of the wife may law- 
fully be entrusted by her toa third person for invest- 
ment, why should she be compelled to have recourse 
to such agency? Or why should the mere fact that 
they are entrusted to the management and control 
of her husband be evidence of the renunciation of 
her rights or of the ‘transfer of the property? It 
would seem that there is no one to whom the care of 
the wife’s property can more naturallyand with more 
propriety beentrusted than the husband. And if, while 


. r “ 
ER IN AE A AE AEs MK Rg 


44 


they are living together, he is permitted to take the 
interest or profits of the estate, for their mutual ben- 
efit, or for his own use, it should, as between the 
husband and wife, raise no presumption prejudicial 
to her rights.”’ ' 

Vreeland v¢. Adm’r 16, New J. Eq. 624-625 ; 


See, also, Bongard v. Cove, 82 Ill. 20-21. 


The exercise by the husband of acts of apparent 
ownership over property belonging to his wife, is 
scarcely to be avoided, where the marital relation is 
that of mutual confidence and esteem. 

2 Bish. Mar. Wom.. 182. 
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‘‘Living under the same roof with the wife, the 
head of the family, and as solicitous for the material 
prosperity of his wife, as for his own, it would be 
unavoidable that he should exercise the same care 
and control over her property as he would over his 
own, and in the eyes of the world have the same 
freedom in its use.”’ : 
: ‘* Such use must necessarily follow from the rela- 
tion of husband and wife, if such trust and confi- 
dence exists between the parties as should exist, and 


as the law supposes to be implied in that reletion.”’ 
Dean v. Bailey, 50 Ill. 484; 

Plummer v. Claybaugh, 78 Id. 94 ; 

Blood v. Barnes, 79 Id. 488-439. 
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It must be conceded, however, that decisions are 
to be found in several of the States, which indulgea 
presumption, or recognize a title, in favor of the 
husband, from his use and appropriation, with 
her consent, of the separate estate of the wife. 


Thus, in Maryland, while it is conceded that the 
relation of debtor and creditor may arise between 
husband and wife, where he receives her money, or 
other property, ‘‘upon a special trust or confidence 
that it shall be invested for her benefit,”’ 

State >. Reigart, 1 Gill 28,— 


And that, ‘‘like any other trustee, he and his rep- 
resentatives are responsible to her separate estate, 
for whatever funds he may receive belonging to it,”’ 

Gover +. Owings, 16 Md. 99,— 


It is yet held, that the obligations of the husband, 
‘‘ohere the receipt and appropriation are made with 
the wife's knowledge and acquiescence, are always 
founded on an agreement by the husband to repay 
the money or property so appropriated.’’ 

Edelin 7. Edelin, 11 Md. 420; 
Kuhn e. Stansfield, 29 Id. 215; 
Hill ~. Hill, 35 Id. 185; 

Tyson v. Tyson, 54 Id. 38; 
Jenkins 7. Middleton, 68 Id. 540. 


Such, also, seems to be the law of South Carolina. 

Reeder et al. rv. Flinn, 6 Rich. 216; per Mosks, 
C. J.: 

McLure v. Lancaster, 24 So. Car. 281-282. 
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In North Carolina, before the Constitution of 1868, 
the proceeds of the sale of lands, as well as the 
moneys, in general, of the wife, were absolutely the 
property of her husband. And, it followed, of ne- 
cessity, that, in the absence of agreement, he could 
not be compelled to account to her for such proceeds 
or moneys. 

Hackett 7. Shuford, 86 Nor. Car. 144; 
Morris v. Morris, 94 Id. 616-617. 


In Massachusetts, where, after the death of the 
husband, a trust was sought to be enforced by the 
wife, against his estate, on the ground that she had 
delivered to him, in his lifetime, some S900, to invest 
for her benefit, and that he had failed to make such 
investment, relief, in 1873, was denied, in the absence 
of all other evidence than that the money so delivered 
was the separate estate of the wife. 


It was said by Gray, C. J.: ‘**‘ A husband and wife 
cannot make contracts with each other, and although 
he may doubtless be a trustee for her, when a wife, 
with her own hand, pays money of her separate estate 
to her husband, there is no presumption that he re- 
ceives it in trust for her, but the burden is on her to 


prove the fact.”’ ; 


Jacobs ». Hesler, 113 Mass. 157. 


The invalidity of contracts between husband and 
wife, was then firmly established in Massachusetts. 
Bassett v. Bassett, 112 Id. 157. 


The equities allowable under the Gen. Stat. of 
1884, were not then cognizable. 
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See Woodward ». Spurr, 141 Id. 286-287 ; 
Porter >. Wakefield, 146 Id. 27. 


Nor had it yet been determined, that a loan by the 
wife to her husband, of money of her separate estate, 
might be enforced even in chancery. 

Atlantic Bank v. Tavener, 130 Mass. 407; 
Medster v7. Bonebrake, 108 U. 8. 73. 


But if the decision in Jacobs v. Hesler is not to be 
explained by the state of the local law, at the time 
that decision was rendered, it seems, nevertheless, 
to be now settled, that delivery and infention are 
essential, in that State, to the creation of such gifts 
of personal property as may be there lawfully made 
between husband and wife. 

Marshall v. Jaquith, 134 Mass. 138. 


Of such of the personalty of the wife as formed no 
part of her separate estate, the husband, in Connecti- 
cut, by Act of 1868, was rendered her statutory 
trustee, with power to receive and enjoy the income, 
and, with her consent in writing, to apply the prin- 
cipal, also. 

Williams . King, 483 Conn. 572-573 ; 
Comstock’s Appeal, 55 Id. 222. 


A recent writer, referring to the tendency of mod- 
ern legislation, in respect to the property of married 
women, and the influence of such legislation in de- 
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termining, where it exists, the effect to be given to 
the receipt or possession by the husband of the sepa- 
rate estate of his wife. recognizes some conflict of 
authority, in this ‘* transition period. ’’— ‘* States 
which abide by the common law of coverture,’’ he 
observes, ‘‘inclining to sustain this ancient right 
of reduction into possession, and presuming in his 
favor; and States, on the other hand, under the im- 
press of the new legislative policy, reserving her 
title, unless she plainly and voluntarily divests her 
self of her separate rights.”’ 


Schouler ». Husb. & Wife.., See. 285. 


jut wherever, in recent American decision, a 
gift from the wife to her husband has been presumed 
or upheld, without statutory requirement, or com- 
mon law compulsions, it will be found, it is be- 
lieved. that there IPAS Ai inte ntion. On the part of 
the husband to appropriate to his own use, the prop- 
erly of the wife; that such appropriation was effected 
with her entire knowledge and acquiescence, express 
or implied ; and that the character and value of the 


property were such as to raise no inference against 
the free and voluntary nature of her donation. 


Where, by virtue of the marital relation, the hus- 
band is empowered to acquire title to the property 
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of the wife, ‘‘he must not only take exclusive control 
of it, but must dosome act evincinga clear intention 
to make the property his, as against her and her 
rights.”’ 

White et ux. ». Waite, 47 Vert., 508; 

Perry 7. Wheelock, 49 Id., 67; 

Moulton v. Haley, 57 N. H., 184: 

Newton ’. Taylor, 32 Ohio St., 414; 

Hicks ». Skinner, 71 Nor. Car., 539. 


That in managing and investing, in his individual 
name, the estate of his wife, Mr. Stickney did not 
suppose that he had converted it to his personal use, 
is abundantly shown, by his repeated admissions to 
those with whom he enjoyed the most intimate and 
extensive relations in business. (Ante, pp. 7-8.) 


Such admissions, in disparagement of the title of 
the declarant, must be accepted as evidence against 
those who claim under him, by operation of law. 

1 Greenl. Ev., § 109. 


And they have always been regarded as of great 
significance, in controversies arising over supposed 
donations from the wife to her husband. 

Bergey’s Appeal, 60 Pa. St., 417; 
Moyer’s Appeal, 77 Id., 474. 


The acts and intentions of Mr. Stickney are to be 
viewed in connection with these open acknowledg- 
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ments of the beneficial title of the wife to her moneys 
in his hands. 1 


‘‘His conduct is consistent alone with the theory 
that he acted as her agent, and, as such, received the 
moneys in question.’”’ 

Patten v. Patten et al. 75 Ill., 451-452. 


‘*‘The investment of the moneys in his own name, 
was a mistake, which, in equity, took nothing from 
the wife, and gave nothing tothe husband. In what 
the husband did, there was no intent to appropriate 
the money to himself.”’ 

Kresch v. Wirtz, 34 New J., Eq. 129. 


‘The husband is presumed to know the law, and 
if he does not restore,’’ to the wife, ‘‘all the money 
that is hers, it must be presumed that he intends 
what the law requires of him, that he will stand as 
her debtor for the amount received, and that his es- 
tate will so answer.”’ 

Young’s Estate, 65 Pa. St. 104-105. 

See, also, Brookville Nat. Bk. ». Kimble et al; 76 

Ind. 201. 


The presumption of a gift from the appellee to her 
husband, to be indulged in the present controversy, 
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must extend to thedonation, not merely of the in- 
come, or of some reasonable and particular portion of 
the eapital, of her estate, but of the corpus, in solidoa, 
of her patrimony, embracing her entire worldly pos- 
sessions, and amounting (upon the basis assumed in 
the Report of the Auditor,) to nearly 380,000. 


And /dis, to the disinherison of her issue. 


The items embraced in the gift, if any, from Mrs. 
Stickney to her husband, cover the period interven- 
ing between the month of January, 1870, and the 
@th day of December, 1879, both inclusive. (Ante, 
p. 30, Ree. Sched. A, pp. 50-52.) 

The death of their son occurred on July 20, 1880, 
in the 28th year of his age. (Ante, p. 6; Bill, Par. 
9, Rec. p. 3; Rec. p. 82, f. 193.) 


A gift of this nature, if established by proof, would 
be regarded with much jealousy, ina court cf equity. 


‘“No such donation is ever supported, unless it 
satisfactorily appears that it is not tainted with the 
influence springing out of the[{marifal) relation, and 
that it could properly and prudently be made by the 
donor; and that in the exercise of the good faith and 
diligence which the husband and trustee must exer- 
cise for the protection of the wife and cestui que 
trust, it was such a donation as he could conscien- 
tiously, ‘free from the taint of selfish interest,’ have 
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permitted to be made to another for whom the wife 
or cestui que trust had an affection that would stand 
as a reason for the gift.”’ 

Smvyley v7. Rees, 38 Ala. 101; 

joyd »v. De La Montaguie, 


and Cases cited supra, p. 36. 


And, @ fortiori, a gift of this nature will never be 
presumed, in a court of equity, ¢z the absence of 


proof. 


[It can serve no useful purpose to examine those 
portions of the evidence which relate to the resources 
possessed by Mr. Stickney, in his own right, either 
before, (Ante, p. 4, Post, p. 59,) or after, (Ante, p. 
12, Post, p. 64,) the death of Mr. Kendall. 


If it be conceded that the husband, during the 
coverture, was without considerable means of his 
own, the conviction is immediate, that the moneys 
deposited to his private account, were those which 
were derived from the distributive share of his wife, 
in the estate of her father. 


If it be admitted that the husband, during the 
coverture, was possessed of an abundant, or even 
of a comfortable property, or revenue, of his own, 
—the necessity for his expenditure of the separate 
estate of his wife—the presumption of her gift of 
that estate, in increase of his fortune,—must be 
largely diminished, if not wholly dispelled. 


| 
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And the obligation of the husband to provide for 
the maintenance of the wife, is not avoided, it may 
be added, by her possession of a separate estate. 

Hodyens v. Hodygens, 4 Cl. & F. 323; 
Dodge v. Knowles, 114 U. 8. 430; 
Wells’ Sep. Est. Mar. Wom. sec. 35. 


It has already been shown, that the Appellee had 
requested her husband to invest, in her own name, 
the proceeds of her separate estate, (Ante, p. 7,) 
that she had reposed in the confidence, (Ante, p. 9,) 
and was justified, in law, in believing, (Ante, p. 40,) 
that her wishes had been respected ; and that, so far 
from having acquiesced, in any conversion by the 
husband of her moneys, to his own exelusive use, 
she had remained ignorant in fact, until after his 
decease, that such moneys had been invested in any 
other name than her own. (Ante, p. 9.) 


Against the presumption of a gift, in the present 
controversy, the following considerations are recapit- 
ulated, as, apparently, conclusive: 


1. Upon general principles of equity, no presump- 
tion of a gift from the wife to her husband, arises, 
inter sese, merely from his possession and control of 


her separate estate. 
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2. The moneys of the Appellee never came into her 
possession, but were paid by the executors, of whom 
* . ° " 
her husband Was one, directly lo himself. 


3. The nature and value of the separate estate of the 
wife, create a presumption against her free and vol- 
untary transfer of the whole of that estate to her 
husband. 


4. This adverse presumption is strengthened by 
the circumstance, that the exclusion of her only 
child, would follow from such transfer. 
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5. The special and particular requests of the wife 
to her husband, to invest her separate estate, in her 
own name, negative every intention, on her part, to 
renounce title in his favor. 


6. The voluntary admissions by the husband, that 
the beneficial interest of the wife was unaltered, 
though the fund stood in his own name, negative 
every intention, on his part, to appropriate the fund 
to his exclusive use: 


It may truly be said: ‘‘there is no ground to pre- 
sume that the husband ever intended to convert the 
wife’s estate, or its proceeds, to his own use, or that 
any act of hers sanctioned such conversion.” 

Miller e/ al. vo. Edwards, &c., 7 Bush (Ky.)398. 


And (that mutuality of consent and concurrence of 
wills, which are essential to the creation of title, by 
gift, (Ante, p. 34,) are here wholly wanting. 


It may be asserted, with some confidence, fiat a 
gifl by the wife of her separate estate to her h usband, 
has WereT heen establishe d. i nider such circumstances 


as are disclosed in the pre sent controversy. 


And it is not too much to suppose, it must be felt by 
this supremetribunal, that the decree below admits of 
no disturbance, except through the sanction of prin- 
ciples well calculated to alarm society and to revo- 
lutionize the relations between husband and wife. 


The length of the period in which Mr. Stickney re- 
mained in the possession and control of the separate 
estate of his wife, ceases to be significant, when it is 
remembered, that his collection of the moneys of 
that estate, extended through nearly the whole of 
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that period; that his acknowledgments of the unal- 
tered beneficial interest of his wife, in the fund, were 
openly repeated until a short time before his death, 
and that it was only after his decease, that the ap- 
pellee was made aware that her estate had been in- 
vested in any other name than her own. 


And these considerations are as applicable to the 
defense of the statute of limitations, raised in the 
answer (Rec. p. 27, par. 14,) as to the question of 
donation vel non, involved in the merits of the con- 
troversy. 


- The attitude and conduct of Mrs. Stickney towards 
her husband, in his lifetime, were such as belonged 
to the character ascribed to her in the evidence. 
( Rec. p. 82, f. 193.) 


‘* There has been no /aches, nor any acquiescence, 
on her part, to defeat her rights.”’ 
Keller ». Keller et al., 45 Md. 275. 


She could maintain, in this District, no action az 
law against her husband. 

Nor, though satisfied, that, contrary to her direc- 
tions, he had invested her estate in his own name, 
would she have been obliged to proceed against him, 
in equity, within the strict period of limitation pre- 
scribed for courts of law. 
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‘*Po say that because a wife does not institute pro- 

ceedings promptly against her husband, to enforce 
against him her equitable claim, she is to be consid- 
ered as guilty of such gross laches in prosecuting 
her rights, or of such long and unreasonable acquies- 
cence in the assertion of adverse rights, that equity 
will refuse to interfere in her behalf, is to establish 
a principle but little caleulated to preserve the peace 
and harmony which should exist between husband 
and wife.”’ 

Bowie v. Stonestreet, 6 Md. 432; 

Oswald et al. ». Hoover, 43 Id. 368-369; 

See, also, Comstock’s Appeal, 55 Conn. 222; 

McLaren ». Hall, 26 lowa 305; 

Rogers ~. Bank of Pike Co., 69 Missou. 564- 


56D. 


It is impossible to suppose, that the rights of the 
appellee could be injuriously affected by the lapse 
of that time in which she remained without suspi- 
cion of an adverse claim against them. 


‘‘Tt would shock that sense of right which must 
be felt,’’ says Marshall, C. J., ‘‘ equally by legisla- 
tors and judges, if a possession which was permis- 
sive and entirely consistent with the title of another, 
should silently bar that title.’’ 
Kirk o. Smith, 9 Wheat. 288. 
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Hence, ‘‘the general rule is, that when a trustee 
unequivocally repudiates the trust, and claims to 
hold the estate as his own, and such repudiation and 


claim are brought to the knowledge of the cestui que 


frust, in such manner that he is called upon to assert 
his rights, the statute of limitations will begin to 
run against him from the time such knowledge is 
brought home to him, and not before.”’ 

U.S. ov. Taylor, 104 U.S. 222; 

sacon v. Rives, 106 Id. 107; 

Philippi 7. Philippi, 115 Id. 157. 


JOHN SELDEN, 
Counsel for Appt llee. 


APPENDIX A. 


As to the means of Mr. Stickney, in the lifetime of 
Mr. Kendall. 


The record fails, when critically examined, to dis- 
close that Mr. Stickney was the owner of any prop- 
erty acquire d by his Olt WMieadsis, in the lifetime of 


Mr. Kendall. 


The want of recollection and absence of informa- 
tion which pervade the answers given by the two 
non-resident brothers of Mr. Stickney, to the x-In- 
terrogatories propounded by the complainant below, 
are in some contrast with the extended statements 
contained in the answers given by the same wit- 
nesses, when examined upon the interrogatories in 
Chief. (Id. pp. 54-35); 42 44.) 

An explanation of the attitude of these witnesses, 
may be found, perhaps, in the feelings with which, 
at the time of their examination, they recalled the 
relinquishment, without a struggle, of their claims 
against the estate. (Id..p. 36, f. 85; p. 38, f. 89; p. 
43, f. 101; p. 44, f. 103.) 


The statements themselves,—to which timely ex- 
ception was taken, (Id. p. 32, f. 76, p. 40, f. 94, }— 


are but hearsay, in its most incompetent and objec- 


tionable form. 


And thev are shown to be, in large measure, in- 


accurate or misleading. 


Thus, the Telegraph Stock held by Mr. Stickney, 
(Id. p. 35, f. 83; p. 43, top,) was that which had 
been given to his wife, by her father. (Id. )). 57, é 
132; p. 63, f. 148; p. 65, fT. 153.) 


The Journal of Commerce Stock, (Id. p. 36, top; 
p. 42, f. 99), is shown, by entries in the handwriting 
of Mr. Stickney, to have been acquired after the 
death of Mr Kendall. (Id. p. 86, f. 204.) 


Mr. Stickney, from the time he entered into the 
service of Mr. Kendall, received no salary from any 
other source, until July 22, 1871. (Complnt’s Ex. 


No. 7, Id. pp. 1138-114.) 


The Real Estate (1d. Pp. 35, ff. 84-85: Pp. 12, ff. 98-99), 
which had been acquired by Mr. Stickney, before 
the decease of his father-in-law, consisted of the H 
Street propertv and the M Street property. (ld. p. 
99, f. 232.) 

The former, composed of lots 41 and 45, in Square 
624 (Id. p. 64, f. 149; p. 77, f. 182), was acquired, 
as alleged in the bill, (Id. p. 3, f. 6,) in 1857, and, 
in April, 1883, a quarter of a century after, was 
valued by the Auditor, upon the evidence before 
him, at $5,300. (Id. p. 52, f. 122.) 

The latter, being improved lots in square 448, (Id. 
p. 64, f. 149; p. 68, f. 159, passim,) Was acquired, as 


we 


we 
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alleged in the bill, in September, 1868, (Id. p. 3, f. 
7), and was valued by the Anditor at $19,000. (Id. 
p. 52, f. 122.) 

It was the declaration of Mr. Stickney,—against 
his interest,—in his lifetime, that the M street prop- 
erty had been acquired with money furnished by 
Mr. Kendall. (Id. 76 ff. 178-179.) 


To his daughter, Mrs. Stickney, Mr. Kendall had 
given $10,000, in Telegraph Stock. (Id. p. 57, f. 


132, p. 65. f. 153. ) 

Upon the death of her father, she had been found 
indebted to him. in the sum of 816,037.57, evi- 
denced by her personal note, (Id. p. 108, third item 
from top,) and this note, agreeably to the provisions 
of the will of Mr. Kendall, (Ante, p. 5,) had been 
charged against her, by his executors. (Id. p. 111, 
fr. 254, p. 112, f. 255.) 

And the s/ock,—from which she derived no bene- 
fit,—(Id. p. 95, f. 223,) and the money evidenced 
by her note, may well be supposed, as charged in the 
bill, (Id. p. 3, ff. 6-7,) to have furnished Mr. Stick- 
ney with most, if not all, of the means of acquiring, 
not only the M-Street property, as admitted by him, 
in his lifetime, (Id. p. 76, ff. 178-179,) but the H- 
Street property also. 


The two witnesses for the defendants below, con- 
cur, indeed, in the statement, that Mr. Stickney, on 
the eve of sailing for Europe, devoted a $5,000 bond,or 
85.000 in bonds, to the purchase ofa house for his 
father. (Id. p. 36, f. 86, pp. 42-43; p. 44, ff. 99-100.) 

The date of this transaction is approximated by 
only one of these witnesses, who fixes upon ‘‘ 1864 or 
1865." (Id. p. 36, f. 85.) 


(,;~ 


One of the witnesses describes 85,000 in bonds as 


_ 


taken ‘‘ from a package of bonds,’’ which had been 
put up by Mr. Stickney, to be left for safe keeping 
with the other witness, during the absence of Mr. 
Stickney from the country. (Id. p. 42, ff. 99-100.) 

The witness with whom the bundle was deposited, 
describes a $5,000 ,2 U. S. Bond, as taken from ‘‘a 


package contain Lng from 70,000 fo873,000, in stoeks, 
bonds and note "a which Mr. Stickney ‘* said iOas 


his property.’ (Id. p. 36, f. 85.) 


Mr. Kendall largely depended upon Mr. Stickney, 
(Id. p. 89, f. 209,) who was his man of business, and 
much trusted as such. (Id. 99, f. 231.) 

The witness who, on December 29, 1882, (Id. p. 
38, f. 91,) testified that, in 1865, 17 years before, Mr. 
Stickney,when about to sail for Europe, had said that 
this valuable package was his own, may well be sup 
posed to have been mistaken in his recollection. 

Mrs. Stickney, who was with her husband, when 
the trip,—the expenses of which were paid by Mr. 
Kendall—( Id. 98, f. 229,)—was about to begin, 
says: **Mr. Stickney had not a large amount of 
money with him, wrless it was father’s money.”’ 


(Id. Ib.) 


The evidence, at large, fails to show, that Mr. 
Stickney was in any position to acenmulate as much 


as 870,000, so early as 1866 or 1867. 


The money expended in securing a home for the 
father of Mr. Stickney, amounted, in all, it is said, 
to $6,700, and was advanced by Mr. Stickney alone. 


(Ans. to X int. 22, p. 38.) 
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The advance, however, was in the nature of a loan. 

The title to the property was taken in the name of 
the son, (Ans. to int. 24, p. 38) and, npon the 
death of the father, on Nov. 22, 1869, (Id. Ib.) the 
property, by the direction of the son, Was sold for 
$4,750, cash, which was paid to himself. (Id. p. 36, 
f. 86, Ans. to X int. 26, p. 33.) 


APPENDIX B 


As to the rescurces of Mr. Stickney, after the de ath 
of Mr. Kendall, and the value of the estate left by 


the former. 


Ten days after the death of Mr. Kendall, there had 
been paid to Mr. Stickney, by himselfand Wr. Foz, as 
Executors., (Id. p. 53, f. 126; pp. 63-64; 97, top,) on 
account of the distributive share of Mrs. Stickney, 
in the estate of her father, bonds of the value of 
$23,700, (Id. p. 111, f. 254), and, on the same ac- 
count, before the 10th of January, 1880, in cash, 
or its equivalent, the aggregate sum (Id. p. 112, 
Te EE rs ke bd inde ie bene bees ee eee 


/ 


From 1870 to 1881, inclusive, money was 
worth, in this District, from 8 to 84 per 
cent., (Id. p. 82, f. 194; see, p. 72, ff. 168 
169), per annum. 

Interest @ 8 per cent. per annum, upon 
the fifty-three debits contained inSched- 

ule A., (Id. p. 49, f. 115; pp. 50-52), from 
the time of the receipt by Mr. Stickney 
of the moneys represented by those 
debits, until his death, on October 
13, 1881, exceeds the sum of.... .. . $57,500.00 


7 


As one of the Executors of Mr. Kendall. 
Mr. Stickney had receive a in COMMIS- 
sions, 4 of $21,186.74 (Id. p. 111, f. 


ee ae sina ek ee ee eee 


And, in salaries, between July 22, 1871, 
and October 13, 1881, (Id. p. 114, f. 258,) $38,510.17 


The aggregate, (inclusive of interest only 
“upon the debits in Schedule A. . nay be 


stated as... veuc:cae Se 


The average annual in 
come derivable, for 12 
years, from the inlerest?, 
(857,500, ) calenlated as 
above, was over 84.701 
And that from commis 
sions, ($10,593.37, )and 
salarie 8, (S38.510.17 . 


together, over.... 24.091 8.882 


ee NEN ne te 


But simple in habit, frugal of expendi- 
ture, and assisted by an admirable 
and economical wife, Mr. Stickney re- 
strained, it is supposed, his family ex 
penses, within the limit of $3,000, per 
annum (Rec. p. 82, ff. 192-193), or, in 
12 years, within the sum of....836,000 

To his wife (Id. p. 52, f. 121, 

p. 58, f. 136,) he had given 8600 

And at her request, and out 

of her estate, (Id. p. 52, f. 
121; p. 69, p. 97,) to their 
son oe oe. .... 81,000 $1,600 $37,600.00 


nm en atte eee — sae -_ oe 


Tie 


Krom the moneys received, and, under 


prudent management, receivable, by 
Mr. Stickney, after the death of Mr. 
nendall, there should have been left 
by the former, an unexpended balance 


of. 


But the H-Street and the M-Street prop- 
erties, whereof Mr. Stickney died 
seised, he had acquired in the lifetime 
of his father-in-law, and the aggregate 
value of these properties, (Ante, pp. 


60-61.) WAS..... 


And the value of the whole estate that 
should, with judicious management, 
have been left by Mr. Stickney, could 
not have been /ess than..... 


Mrs. Stickney had been appointed Ad.- 
ministratrix of the personal estate of 
her husband, on the 1lthof November, 
1881. (Bill, par. 3, Rec. p. 1; Rec. 
p. 8, ff. 19-20; p. 62, f. 145.) 

The personal estate of Mr. Stickney was 
correctly appraised by persons ap- 
pointed for that purpose by the court 
below, (id. p. 67, ff. 157-158; pp. 
83-84; p. Y8, ft. 280: p. 112, fr, 255:) 
and a complete inventory of that es- 
tate was thereunto returned by his 
administratrix. (Id. p. 71, f. 166; p. 


97, f. 227; p. 112, f. 255.) 


$150,345.08 


$94,300.00 


$174,645.08 


After deducting debts due by the intes- 
tate, and amounting to some $22, 
000, or $23,000, (1d. p. 97, ff. 227-228; 
p. 98, f. 230,) and costs and expenses 
of administration, the balance, for 
distribution, of the personal estate, 
as ascertained by the Account of the 
administratrix filed and seft/ed in the 
probate branch of the court below, 
(Id. Pp. 49, f. 115.) and as reported, 
without exception, by the Auditor, in 
the present controversy. (Id. p. dO, 


top; p. 52, bot.,) was .. $382,202.08 


The value of the entire realty 
left by Mr. Stickney, as 
likewise,—and upon most 
satisfactory evidence,—re 
ported by the Auditor, (Id. 
p. 49, f. 115; Sched. B. p. 
A I foe ik $53,550.00 
The net value of the entire 
estate left by Mr. Stickney, 
was, thus, but 


Leaving unaccounted for, 


ik io « eee S88, 893.00 
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WwW. W. CREHORE VS. OHTO AND MISSISSIPPI RAILWAY CO. 


a Unitrep STATES OF AMERICA, | é 
District of Kentucky, j 


To the Ohio and Mississippi Railway Company, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be held at Washington on the 
Lith day of October next, pursuant toa writ of error filed in the 
clerk’s othee of the cirecult court of the lL nited States for the said 
district of Kentucky, wherein W. W. Crehore is plaintiff and you 
are defendant in error, to show cause, if anv there be, why the judg- 
ment in said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 3rd day of Apri, in the 
year of our Lord LSS6, and of our [Independence the 110th. 

[Seal 6th Cireuit Court, Ky. Dis., U.S. of America. ] 


JNO. W. BARR, Judge. 


/, Executed the within citation May 8th, 1886, by delivering 
a true copy thereof to Charles H. Gibson, the attorney of 
record of the defendant in error, The Ohio & Mississippi Railway 
Company. 
A. GROSS, U. S. AL, 
By W AL LACE GRU KLLE, D. M. 


Marshal’s fee, Ss”. 


c [ NITED STATES OF AMERICA, | 
, ' — ' Rs 
District of NKentuch i, } 


The President of the United States of America to the judges of the 
circult court of the United States for the Kentucky district, 
(rreeting : 

Because in the record and proceedings, and also 1n the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between W. W. Crehore, plaintiff, and The Ohio and Mississippi 
Railway Company, defendant, a manifest error hath happened, to 
the great damage of the said W. W. Crehore, as by his com- 
plaint appears, and it being fit that the error, if any hath been, 
should be duly corrected and full and speedy justice done to 
the party ——— in this behalf, you are hereby commanded, 
if judgment be therein given, that then, under your seal, dis- 
tinetly and openly, you send the records and proce eedings aforesaid. 
withall things concerning thes: ime, to the Supreme Court of the United 
States, togethe r with this writ, so that you have the same at the city 
of Was hington on the first di ay of the next October term -of the said 
Supreme Court to be then and there held, that, the record and _pro- 
ceedings aforesaid being ins spected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should be 
done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, at Louisville, in said district, this 3rd day of April, A. D. 
1886, and of the Independence of the United States the 110th. 

[Seal 6th Cireuit Court, Ky. Dis., U.S. of America. ] 


SAM’L B. CRAIL, 
Gc 4. Go a 
Allowed by— ( 
JNO. W. BARR, Judge. 


] Proceedings of the circuit court of the United States for the 
district of Kentucky at a regular term begun and held at 
Louisville on Monday, February loth, 1886. 


Present: Honorable Jno. W. Barr, judge of the United States for 
the district of Kentucky. 


W. W. Crenore, Plaintiff, 
is 


Tuer Onto AND Misstssipp1 RattwAy Company, Defendant. 


Be it remembered that heretofore, to wit, on the 14th day of keb- 
ruary, 1885, came the plaintiff, by Brown & Davie, his attorneys, 
and filed copies of process and other proceedings had in the Louis- 

ville law and equity court in this case. 
2 Thereupon the plaintiff, by his said attorneys, entered his 
appearance herein, and on his motion it is ordered that the 
clerk do place this case upon the docket of this court and that it be 
tried in its regular order. 

The COpy of the proceedings above referred to is As follows. to 

wit: 


STATE OF K ENTUCK ¢ County of Jetlerson : 


Pleas before the Honorable John G. Simrall, judge of the Louis- 
ville law and equity court, at a court held at the court-house, in 
the city of Louisville, on the — day of ——, —. 


W. W. Crenore, Who Sues by Hlis Next Friend, Joun Mason’ 
Brown, and Jomnn Mason Brown, Next Friend of said W. W. 
Crehore. 

"s. 


THe Onto & Misstsstrer Ratnway Company. 
Parties. 


Be it remembered that heretofore, to wit, on the 14th day of 

July, 1884, came plaintiffs, by counsel, and filed in the 
3 clerk's office of the court aforesaid his petition herein ; which 
petition, filed as aforesaid, is in words and figures as follows, 
to wit: 
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THE OHIO AND MISSISSIPPI RAILWAY Co. 


Petition. 


Louisville Law & Equity Court. 


W.W. Crenore, Who Sued by His Next Friend, Joan Mason Brown, 
and Joun Mason Brown, Next Friend of said W. W. Crehore, 


Plaintiffs, 
is. 
( THe Onto & Misstssiprr Rartpway Company, Defendant. 
a» The plaintiffs, W. W. Crehore, who sues by his next friend, John 


Mason Brown, and John Mason Brown, next friend of said W. W. 

Crehore, state that the plaintiff, W. W. Crehore, is under the age of 

twenty-one years and resides in the city of Cleveland, in the State 

of Ohio; that the plaintiff, W. W. Crehore, has no statutory guardian 

resident within the State of Kentucky or now to be found within 

the State of Kentucky, nor has any such statutory guardian ever 

been qualified within the State of Kentucky or elsewhere; 

| that the plaintiff, John Mason Brown, is a resident of the 

county of Jefferson and State of Kentucky and is the next 

friend of the infant plaintiff, W. W. Crehore, and acts as such at the 

request of said W. W. Crehore and of his father, John D. Crehore, 

who is a resident of Cleveland, Ohio, and said next friend is free 
from any disabilities to sue herein. 

Plaintiffs state that heretofore, to wit, on the 5th day of January, 

1884, the infant plaintiff, W. W. Crehore, was a passenger between 

- the city of St. Louis, Missouri, and the city of Louisville, Kentucky, 

upon a certain railway passenger train belonging to and being part 

of the equipment of and operated upon and over the line of the Ohio 

& Mississippi railway, which is the railway of the defendant herein, 

he, the said plaintiff, W. W. Crehore, having fully paid his fare for 

passage between said cities and being then and there such traveller 

and passenger by and with the consent of his father, John D. Crehvre. 

The said train was controlled by and was under the au- 

5 thority of one Jonn M. Douglass and his agents, employés, 

and assistants, the said John M. Douglas then and there being 

and theretofore having been the receiver of the said railway and of 

all the properties, ‘rains, equipments, WC., and who was then oper- 

ating said railway as such receiver. Such receivership was under 

and by virtue of the consent, order, and appointment of the Louis- 

ville chancery court of the State of Kentucky, made in the suit of 

Robert Garrett vs. The Ohio & Mississippi Railway Company, No. 

. 30971, on the files of said court, and the said Douglass had also been 

heretofore appointed such receiver and was then acting as such re- 

ceiver under similar orders of appointment made by the courts of 

the States of Indiana, Illinois, and Ohio, and property of the said 

Ohio & Mississippi railway then and there existed In and was oper- 

ated in.each of said States of Ohio, Indiana, Illinois, and Kentucky, 

and the said receiver, John M. Douglass, was then and there operat- 

ing said railway properties as a continuous line and as an en- 

6 tirety for the benefit of the defendant corporation herein, The 

Ohio WX Mississipp! Railway Company, and of the creditors 
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thereof, under supervision of said courts and under the supervision 
of the Louisville chancery court aforesaid, and the said Louisville 
chancery court had jurisdiction of the said John M. Douglass, re- 
‘ceiver as aforesaid. 

Plaintiffs state that afterwards, on the 2d dey of April, 1854, an 
order was made and entered by the Louisville chancery court in the 
action No. 30971 aforesaid of Robert Crarrett vs. The Ohio & Missis- 
sippi Railway Company on the motion of the now defendant, The 
Ohio & Mississippi Railway Company, which said defendant was the 
defendant was the defendant to said action in the chancery court, by 
the terins of which order the said receiver, John M. Douglass, was 
ordered and directe d to turn over and de livered Lo the defendant, 
The Ohio & Mississippi Railway Company, all the property and 
assets 1n its hands as such receiver and discharging the said Doug- 

lass from his duties as such receiver. ‘The said order was 
7 made Upon the condition therein embodied and set forth that 

the defendant, The Ohio & Mississippi Railway Company, 
should be responsible for and answer for and make good and dis- 
charge all the liabilities and obligations incurred in respect of and 
because of said railway property or any part thereof and the opera- 
tion thereof or any part thereof during the receivership of said John 
M. Douglass. 

And the defendant, The Ohio and Mississippi Railway Company, 
did agree, of record in the action aforesaid in chancery, to stand good 
for and satisfy any and all liability which might be found to exist 
or which might be established as growing out of the operations of 
said railway property or any part thereof during the receivership of 
the said John M. Doug: ass, and did, in pursuance of said order and 
of its said acquiescence thereto, receive all of the said property from 
the said receiver, and now has possession thereof under said order 

and on its conditions. 
5 Plaintiffs state that the plaintiff, W. W. Crehore, infant 
plaintiff herein, and John D. Crehore, his father, after the 
entry of the said order, applied to the honorable the Louisville chan- 
cery court for permission to establish as against the defendant, The 
Ohio & Mississippi Railway Company, the liability hereinafter set 
forth and complained of, and to have the same ascertained by refer- 
ence to a court of law, and were permitted so to doand to bring this 
suit, in connection with the next friend of the said W. W. Crehore, 
in pursuance of these said permissions so given. ‘The said permis- 
sion was by an order of the Louisville chancery court, entered in 
said action of Robert Garrett vs. The Ohio & Mississippi Railway 
Company, No. 30971, and of the application for said order and the 
granting thereof the defendant, The Ohio & Mississippi Railway 
Company, hade notice. Copies of all the said orders will be filed if 
required, and when filed are prayed to be taken as part of this peti- . 
tion. 
The plaintiffs state that on the 5th day of January, 1884, 
9 and while the railway property aforesaid (which railway prop- 
erty was and is now the property of the Ohio & Mississippi 
Railway Company) was being operated as aforesaid by John M. 
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Douglass, receiver as aforesaid, and while the infant plaintiff, W. W. 
Crehore, was a passenger upon a train operated and upon said Ohio 
& Mississippi railway, under the couivel of the said John M. Doug- 
lass, receiver, and his assistants and subordinates, he, the plaintiff, 
W. W. Crehore, was greatly injured by and because of and through 
the wilful neglect of the said John M. Douglass, receiver, and his 
assistants, agents, and servants then in charge of said train upon and 
over said railway and of the said railway and its equipments and 
property operated as aforesaid. ‘They say that the car in which the 
plaintiff, W. W. Crehore, was a passenger was the rear passenger car 
of a certain train then and there controlled and operated as afore- 
said, which was being drawn from St. Louis, Missouri, to 
10) Louisville, Kentucky, and was at or near the town of Charles- 
town, Indiana, and that the train to which said car was at- 
tached was, by the assistants, agents, and servants of the said John 
M. Douglass, receiver, who had charge of the same (and who had 
charge of the operations of the railway train as aforesaid at the point 
aforesaid and all along the line aforesaid), so placed upon the track 
and so managed and controlled by them that another certain pas- 
senger train, operated in like manner by the said John M. Douglass, 
receiver, and his assistants, agents, and employés, and being a train 
connected with and forming a part of the equipment of the Ohio & 
Mississippi railway and moving towards Louisville, Kentucky, ran 
into the rear of said passenger car and demolished said car and 
greatly injured divers persons who were passengers thereon, and 
crushed the leg of the infant plaintiff, W. W. Crehore, and inflicted 
upon him gr-evious bodily injuries. all of which was ocea- 
1] sioned by and occurred through and because of the wilfull 
neglect of the persons in charge of said trains, aud bv the 
wilfuld neglect of said John M. Douglass, receiver, and his assistants, 
agents, and employees 1 charge of the said trains. 

Plaintiffs state that the train which ran into the passenger car as 
aforesaid and produced the injury herein complained of was pro- 
pelled at full speed (at least 35 or 40 miles per hour), and was not 
signalled or warned or cautioned in due or usual and proper manner 
or at the due or usual or proper time, but was permitted by the said 
receiver, his assistants, agents, and employés as aforesaid, to run Into 
and crush and telescope the said car, in which the said plaintiff, W. 
W. Crehore, was then being conveyed as a passenger for fare paid by 
him as aforesaid. 

They say that the said injury occurred because of the wilful/ neg- 
lect of the said receiver, his assistants, agents, and servants in charge 

of said train, to place the train conveying the infant plaintiff 
12 in a safe position, which could have been done by merely run- 

ning it off on a switch or side track, and by their wilfal/ neg- 
leet to properly or in due time signal and warn the coming train 
and causing it to stop, all of which it was then and there the duty 
of the said receiver, his assistants, agents, and servants, to do, and 
which was plainly and manifestly then and there necessary for the 
safety of said train and the passengers thereon, and and which re- 
quired no special skill, nor any other than the most ordinary care, 
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and the failure to use such precaution and care was wilfull on the 


part of said receiver and his assistants, agents, and servants then 
and there in charge of said train as aforesaid, and was wilful/ neg- ) 
lect in them and each of them. - 


Plaintiffs state that the plaintiff, W. W. Crehore, received, at said 
time and place and from said causes and by reason of the wilful/ 
neglect aforesaid, great injuries, by which his leg was fract- 


13 ured in divers places and in a most painful and dangerous 
manner. ‘The bones protruded from the flesh and have never 
since united,and he has ever since been and now is a sufferer there- al 


from, and his wounds have never healed. 

He is unable to walk, and has been since the time of the receipt 
of said injury confined to his bed under sergical treatraent. They 
say that the plaintiff, W. W. Crehore, has suffered great anguish 
from said injury, as well bodily as mental. 

They state that the said W. W. Crehore was at the time of said 
Injury a student at Yale College, and was at the time (it being vaca- 
tion of his college), by the permission of his fatner and the college 
authorities, visiting certain cities, including the city of Louisville, 
Kentucky, as one of an organization of students known as the Yale 
Glee Club; that by reason of the injuries aforesaid the plaintiil, W. 
W. Crehore, has been unable, since the said 5th day of January, 

1884, and he is still unable, to rejoin his class in college or to 
14 pursue his studies and has lost his position in his class and 

has been greatly injured in his scholarship, and his education 
has been retarded the reby, and he will never be able to resume his 
studies for a great while, all of which is in cohseq uence of the in- 
juries received as aforesaid, and all of which bas been caused by the 
wilful neglect of the said John M. Douglass, receiver, and of his 
assistants, agents, and employés in charge of the trains as aforesaid 
operated as aforesaid over the line of the Ohio & Mississippi rail- 
way. 

They are advised and charged the fact to be that the injury sO Te- 
ceived is of so gvrave a nature that no perfect recovery Cah ever be 
had, and that the capacity of the plaintilf, W. W. ( ‘'rehore, to earn his 
living by bodily labor is permanently impaired and diminished. 

They charge that the said Injury is one of the liabilities contem- 
plated by the undertaking of the defendant, The Ohio & Mississipp! 
Railway Company, as aforesaid, and that The Ohio & Mississippi 

Railway Gompany is liable to make good to the plaintiff 
15 the damages resulting from and caused by the injuries afore- 
said. 

They state that the plaintiff, W. W. Crehore, by and because of 
the personal injury aforesaid and the suffering and permanent 
disability by him incurred caused by the wilful/ neglect of the 
said receiver, his assistants, agents, and employees as aforesaid oper- 
ating the train as aforesaid, has been injured and damaged to the 
full sum and amount of twenty thousand dollars ($20,000.00). 

Wherefore plaintiffs pray judgment against the defendant, The 
Ohio & Mississippi Railway Company, in the sum of twenty thou- 
sand dollars ($20,000.00), and for costs and all proper relief. 


BROWN & DAVIE, p.¢.. 


oo 
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John Mason Brown states that he is the next friend of the infant 
plaintiff, W. W. Crehore, and acts as such herein at the request of 
the said infant plaintiff and of his father, John D. Crehore; that 

said W. W. Crehore is an infant under the age of twenty-one 
16 years, and has no guardian appointed in or residing in or 
now to be found in the State of Kentucky. 

That the infant plaintiff, W. W. Crehore, and his father, John 
D. Crehore, reside in the city of Cleveland, in the State of Ohio, 
and that both the said plaintiff, W. W. Crehore, and his father, the 
said John D. Crehore, are and each of them is now absent from 
the county of Jefferson and State of Kentucky, and have neither 
of them any agent other than this affiant within said county or 
State, and that this affiant consents to become and acknowledges 
himself bound for the costs of this action. 


JOHN MASON BROWN, 


Subscribed and sworn to before me by John Mason Brown this 
14th day of July, 1884. 
Rn. A. BATMAN, 
N. P. J. C., Kentucky. 


And upon the filing of said petition as aforesaid a bond for costs 
was executed and filed: which bond for costs, filed as afvresaid, isin 
words and figures as follows, to wit: 


17 Rond for ( ‘oats. 
Jefferson Court of Common Pleas. 
W. W. Crenorg, by, &c., Plaintiff, 
V's - No. 25150}. 


Tue Onto & Miss. Rattway Co., Defendant. } 


We undertake that the plaintiff, W. W. Crehore, bv, &c., shall pay 
the defendant, The Ohio & Miss. R. W.Co., and to the officers of the 
court, all costs that may accrue to them in this action, either in the 
Jefferson court of common pleas or any court to which it may be 
carried. 

July 14th, 1884. | 

BROWN & DAVIE, 
Per R. A. BATMAN. 


— ° ee 2 ° ry 

And upon the filing of said petition as aforesaid a summons was 

issued, which, together with the officer’s return on same, is In words 
and figures as follows, to wit 


Summons. 


The Commonwealth of Kentucky to the sheriff of Jefferson county, 
Greeting : 

You are commanded to summon the Ohio & Mississippi Railway 

Company to answer a petition filed against it in the Louis- 

18 ville law and equity court by W. W. Crehore, who sues by 
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his next friend, John Mason Brown, and John Mason Brown, 
next friend of W. W. Crehore, and warn it that upon its failure to 
answer within twenty days from the service hereof the petition will 
be taken for confessed, or it will be proceeded against for contempt, 
and you will make due return of thissummons as soon as executed. 

W itn Ss John ‘ (ain, Ci rk of said COUT, this | ith day of July, 
S84. 


JOHN S. CAIN, Clerk. 


Came to hand July l4th, 1884, at 11.10 o’cl’k a. m. Kxecuted on 
the Ohio & Mississippi railroad July 22, 1884, by delivering a true 
copy of the within summons J. RK. Clark, gen. agent, who is the 
chief officer of said Co. in this county at this time 

J. D. BARBOUR, S. J. C., 
By H. L. LEE, DS 


And ata court held as aforesaid on the 29th day of September 
1884, the following order was entered, to wit 


19 This day came plaintiffs, by counsel, and filed three ex- 
hibits referred to in petition herein, as per order in writing 
filed. On motion of defendant and by consent, ordered by the court 
that this case be passed one week on the docket. 
Which order, filed as aforesaid, is in words and figures as follows, 
to wit 
Order. 


Louisville Law & Equity Court. 
W. W. Crenore vs. O. & M. Rattway Co. 


(ame plaintiff, by COUnS* a and produced and filed in open court 
the exhibits referred to in his petition, to wit: Ist. The petition to 
Louisville chancery court for permission to sue: 2d, the order of 
Louisville chancery court granting said permission ; and, ord, the 
order and judgment of the Lo 


lisville chancery court entered 2nd 
April, 1584, in the suit of Garrett vs. O. & M. Railway Co., No. 30971, 
in said court, and moved that the same be made and treated as parts 
of the record: which is done. 


BROWN & DAVIE 


20 Which exhibit filed as afor said is in the words and hivures 
as follows, to wit: 


COMMONWEALTH OF KENTUCKY 


-_ 
i 


Louisville Chancery Court. 


oe 


Ropert GARRETT vs. Onto & Mississiprr1 R. W. Co. 

At a court held for the court aforesaid on the 2nd day of April, 
1884, now comes the Ohio & Mississippi Railway Company and 
shows to the court, by exhibits filed, that heretofore, on the 17th day 
of March, 1884, the circuit court of the United States for the district 
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of Indiana made and entered a decree in the words and figures fol- 
lowing—that is to say : 

Now comes the Ohio & Mississippi Railway Company, by Charles 
A. Beecher, and filed its petition offering to make payment of its 
debts and liabilities and to secure and provide for the liabilities and 

obligations of the receiver; upon filing which, and for good 
21 cause shown, all parties to the cause being represented by 

their counse., Mr. Hoadley, Mr. Crawford, Mess. Harrison, 
Hines & Miller, for the complainant, and Mr. Hendricks and Peck- 
ham, for the trustees and cross-complainant, and no one objecting 
thereto, it is now ordered— 

First. That the receiver be, and he is hereby, directed to deliver 
to the Union Trust C ompanyv of New York City, or to an agent in 
the city of Cincinnati ap ypointed by it for and on account of the Ohio 
& Mississippi Railway Company, or to the president of the last-named 
company, all and singular the 115 bonds, with the coupons thereon, 
of the Ohio & Mississippi Railway Company or the said Union 
Trust Company, for uz the amounts heretofore paid by the said re- 
ceiver or his predecessor for the redemption of said bonds, which 
said sum shall COU pose part of the funds of the receiver to be paid 
as Thay hereafter be directed by this court. 

Second. That the POSsession of the railway and equipments 
yy of the defendant's cot pany shall be delivered by the receiver 
to said company whenever and as soon as said company shall 

have complied with the following terms and conditions: 

First. The filing with the clerk of this court of the written consent 
of the complainants or their counsel, of Allen Campbell, trustee, or 
his counsel, and of the Farmers’ Loan and Trust Company or its 
counsel to the dismissal of this suit. 

2. When there shall have been delivered to John M. Doug!ass, 
receiver of this court, payable to the said Douglass, for the benefit 
of whom it may coneern, a bond executed by two or more sureties 

satisfactory to this court in the penal sum of five hundred thousand 
dollars, conditioned for the payment of all the debts and liabilities 
contracted or incurred during the receivership of said property under 
the order of this court and of the cireuit court of the United States 
in Ohio, Illinois, and Missouri ancillary hereto, and of the Louis- 

ville chancery court, and also conditioned for the exoneration 
20 of suid receiver and of his predecessor, John King, Jr . from 

all liability on account of their respective lawful acts as such 
receivers, and also conditioned for the payment of costs of this cause, 
including the counsel and trustee fee allowed to counsel for services 
herein, the costs of this cause and the fees of counsel and of the 
trustees for services rendered herein to be paid to the receiver upon 
written demand made by him upon the obligors, and also condi- 
tioned for the payment of all claims adjudged or to be hereafter ad- 
judged by this court or any one of the courts heretofore named as 
being in the nature of preferential claims against the said property 
or against any part of it. 

And it is further ordered that when and as soon as said conditions 
shall have been complied with and said railway and equipment de- 
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livered to said company the receiver shall proceed to apply all and 
singular the moneys coming into his hands as such receiver to the 
debts of the receivership and those adjudged and to be ad- 
24 judged by this court or any one of the courts heretofore 
named as payable by him, and shall make report thereon 
from time to time, to the end that said receivership may be speedily 
closed and said receiver discharged. 

Therefore it is considered, by consent of parties, that upon the per- 
formance of the conditions of said decree the possession of the rail- 
way and equipment described in said decree, so far as the same are 
situated in the State of Kentucky, shall be delivered by the receiver 
to the Ohio & Mississippi Railway Company with the same effect as 
if the aforesaid order had been entered originally in this cause. 

Came John M. Douglass, receiver, by Charles . Gibson, his coun- 
sel, and admitted in open court that the conditions of the decree 
entered by the circuit court for the United States for the district of 
Indiana, on the 17th day of March, 1884, in the action of Wm. King 
et al. vs. The Ohio & Mississippi Railway Company (a copy thereof 
has been filed herein), have been fully complied with by the peti- 

tioners in said cause and the Ohio & Mississippi Company. 
25 Then came the Ohio & Mississippi Railway Company, by 

Charles A. Beeler, its counsel,and in open court admitted that 
John M. Douglass, receiver, had delivered to it the possession of its 
railway and equipments and all the property belonging to it in the 
State of Kentucky and within the jurisdiction of this court, as di- 
rected by the order entered herein this day. 

Thereupon, upon motion of said John M. Douglass, receiver, by his 
counsel, it is ordered that he be discharged from the performance of 
all acts and duties as operating receiver herein, and that the defend- 
ant, The Ohio & Mississippi Railway Company, shall take hold and 
operate the property aforesaid in place of said receiver ; and, subject 
to such orders as the court may hereafter make, requiring it to pay 
claims or liabilities incurred during the receivership or to settle, pay, 
or discharge any orders or judgments made in favor of settling and 
satisfying the claims of said receivership as aforesaid, the court re- 

tains this cause for such other orders as may appear to the 
26 court to be necessary. It is, on motion of said receiver, fur- 

ther ordered that all claims against said receiver arising or 
that have arisen within jurisdiction of this court for adjudication or 
other proper action — within sixty days from this date. 

A copy. 

Attest : JOHN H. WELLER, CTU, 
By J.G. WALKER, 
D. C. Louisville Chancery Court. 


THE OHIO AND MISSISSIPPI RAILWAY CO. 


Petition. 


Louisville Chancery Court. 


Ropert Garrett, Plaintiff, 


i's 


Tue Ouro & Misstssipr: Rattway Company, Defendant. 


Wm. M. Crehore, who is under twenty-one years of age, and who 
sues by John D. Crehore, file- this their petition by leave of the court, 
and shows the court that the said Wm. W. Crehore, on the evening 
of the oth of January, 1584, was a passenger on a train of the Ohio 

& Mississippi Railway Company, the sawne railway company 
27 in the record of this action described and referred to, having 

fully paid his fare as such passenger from St. Louis, Mo., to 
Louisville, Kentucky; that the said railway was then operated by 
John M. Douglass, receiver appointed by this court; that at said 
time and while he was such passenger, for passage money paid, while 
on his journey from St. Louis, Missouri, to Loutsvil’ +, Kentucky, he, 
the said Wm. W. Crehore, was greatly injured by and because 
' of one of the trains of the said railway running into the train 
and car upon which he was a passenger , that his leg was crushed 
und injured in a most painful and serious manner, from which in- 
juries he has ever since been under surgical treatment—is now under 
surgical treatment; that said injury was in no degree caused or 
contributed to by any neglect, carelessness, or fault on the part of 
him, the said Wm. W. Crehore, but was caused by the wilfull neg- 

lect of the persons in charge of said trains, and who were 


28 agents and servants of the said John M. Douglass, receiver, 

operating the said Ohio & Mississippi Railway Company ; 

i that no compensation has been made to the said W, W. Crehore, 
nor to said John D. Crehore, nor to any one for either, in satisfaction, 


in whole or in part, of said injury, nor bas any release of the claim 
growing out of the same been made 
That they, the said W. W. Crehore, by his father and next friend, 
John D. Crehore, and John D. Crehore, father of said Wm. W. Cre- 
; hore, desire to prosecute an action to recover damages for said 
injury, to wit: An action at law against the Cefendant in this case, 
to wit, The Ohio & Mississippi Railway Company. 

Petitioners further state that this court has heretofore, by its 
judgments entered in this case on the 2nd of April, 1884, permitted 
the said John M. Douglass, rec iver, Lo resign suid receivership and 
to transfer said railway to defendant, The Ohio and Mississippi Rail- 

way Company, and has permitted the said defendant, The 
29 Ohio & Mississippi Railway Company, to take possession of 

all the property of said railway, and it has done so, and now 
has possession of the same and is operating the same. 

Further, petitioners state that the defendant, The Ohio & Missis- 
sippi Railway Company, has undertaken of record to be answerable 
for the payments of all the debts and liabilities contracted or in- 
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curred during the receivership of the said railway property under 
the orders of this court appointing and continuing said receiver. 

Petitioners further represent that by the said judgment it 1s pro- 
vided that the defendant, The Obio & Mississippi Railway Company, 
shall take hold and operate the railroad property aforesaid in place 
of said receiver and subject to such orders as this court may from 
time to time make, requiring it, the said defendant, to pay claims or 
liabilities incurred during the receivership, or to settle, pay, or dis- 

charge any orders or judgments made in favor of any inter- 
30 vening ereditors herein, and that this ease has been retained 

under the control of this court for the purpose of enforcing 
the said judgment and the undertakings of the Ohio & Mississippi 
Railway Company aforesaid. 

Petitioners state that they are advised that it Is proper for them 
to apply to this court for permission to sue the defendants, The 
Ohio & Mississippi Railway Company, !n respect of the injuries 
aforesaid, and to ascertain the amount of said injury and the com- 
pensation due from defendant therefor ; and they pray the court to 
permit them now to file their said suit either in this court, if in the 
judgment of the court it be the proper form, or 1n some court of law 
having a jurisdiction to try said action, and they pray for any 
and all proper orders in such regard; and further they pray that 
the judgment obtained in said action when brought and deemed by 

this court a debt and liability of the defendant, The Ohio & 
ol Mississippi Railway Company, and that said Ohio & Missis- 

sippi Railway Company be adjudged and decreed to pay the 
same to the petitioners. 

They pray for all proper orders in the premises. 


For Petitioners. 


John Mason Brown, being first duly sworn, states that he is the 
agent and one of the attorneys for the petitioners, Wm. W. Crehore 
and John D. Crehore; that each of them, the said Win. W. Cre- 
hore and John D. Crebore, are absent from the county of Jefferson 
and from the State of Kentucky, and they have not nor has either 
of them any agent in this State known to affiant other than this 
afhant. He says that the statements of the foregoing petition are 
true, as he verily believes. 


JOHN MASON BROWN. 


Subscribed and sworn to before me by John Mason Brown this 
o0th day of June, 1884. 
‘R. A. BATMAN, 
N. P. J. C., of Ky. 
A COpy. 
Attest : JNO. H. WELLER, Clerk, 
By J. GQ. WALKER, 
D. C. Louisville Chancery Court. 
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32 COMMONWEALTH OF KENTUCKY: 
Louisville Chancery Court. 
Ror’t GARRETT vs. O. & M. R’y Co. 


At a court held for the court aforesaid on the 5th day of July, 
1854, the court being now advised, it is considered that the motion 
of J. D. Crehore be and is sustained 

It is therefore ordered and adjudged that the said J. D. Crehore 
have and are hereby given right and authority to sue the defendants, 
The Ohio & Mississippi Railway Company, — respect of any in- 
juries received by the petitioner, W. W. Crehore, a minor, during 
the receivership of John M. Douglass, former receiver herein, and 
said action may be brought-in any court having jurisdiction to try 
said cause. 

And it is further — that the liability in respect of said alleged in- 
jury may be established in such suit by judgment at law obtained 

therein, and any judgment so obtained may be reported to 
Oo this court as evidence of such liability for such action on the 
part of the court enforcing the same as to the court m vy seem 


right and proper. 
A COpy. 
Attest: JNO. H. WELLER, Clerk, 


By J. G. WALKER, 
D. ©. Louisville Chancery Court. 


And at a court held as aforesaid on the 6th day of October, 1884, 
the following order was entered, to wit: 
Corde gf 


This day came parties, by counsel, and on motion of defendant 
ordered by the court that this case be passed one week on the docket. 

And at a court held as aforesaid on the 13th day of October, 1S8s4, 
the following order was entered, to wit: 


f dri 


This day came parties, by counsel, and on motion of defendant, 
and by consent, ordered by the court that this case be passed one 
weck on the docket. 

And at a court held as aforesaid on the 20th day of October, 1884, 
the following order was entered, to wit: 


34 Order 


This day came plaintiffs, by counsel, and on their motion ordered 
by the court that this case be passed one week on the docket. 

And at a court held as aforesaid on the 27th day of October, 18854, 
the following order was entered, to wit: 
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Order. 


This day came plaintiffs, by counsel, and on motion of plaintiffs 
ordered by the court that this case be passed one week on the docket. 


And ata court held asaforesaid on the 3rd day-of November, 1884, 
the following order was entered, to wit: 


Order. 


This day came parties, by counsel, and on motion of plaintiffs, and 
by consent, ordered by the court that this case be passed one week 
on the docket. 


And ata court held as aforesaid on the 10th day of November 
the following order was entered, to wit: 


Order. 


Ordered by the court that this case be passed one week on the 


docket. 


> 


35 And at a court held as aforesaid on the 24th day of No- 
vember, 1884, the following order was entered, to wit 


Order. 


This day came partjes, by counsel, and the plaintiff, John Mason 
Brown, suggests to the court that the plaintiff, W. W. Crehore, has 
now become of age. On his motion, ordered by the court that this ac- 
tion be hereafter prosecuted in the name of W. W. Crehore, instead 
of W. W. Crehore, by his next friend, John Mason Brown. 

The defendant filed a petition for the removal of this case to the 
circuit court of the United States for the district of Kentucky berein. 

The defendant tendered to the court a bond, with Charles H. Gib- 
son as surety, which, being approved by the court, is ordered by thw 
court to be filed and made a part of the record and proceedings 
herein; which is done. 

The defendant moved the court to transfer this case to the circuit 
court of the United States for the district of Kentucky, and said mo- 
tion was submitted, and the court, being advised, orders said motion 

be sustained. 
36 [t is therefore ordered by the court that this court proceed 
no further herein. 

Which petition for removal, filed as aforesaid, is in words and fig- 
ures as follows, to wit: 


THE OHIO AND MISSISSIPPI RAILWAY CO. 


Petition for Removal. 


Louisville Law & Equity Court. 


W. W. Crenoke, Plaintiff, 
rs. 


Onro & Mississirr1 Rattway Co., Defendant. 


Petition for removal to the circuit court of the United States for the 
district of Kentucky. 


The defendant, The Ohio & Mississippi Railway Company, comes 
and petitions the court to stay further proceedings in this action 
and to remove it to the circuit court of the United States for the 
district of Kentucky, because, it says, this is a controversy between 
citizens of different States; that the plaintiff, W. W. Crehore, is a 
citizen of and resides in the State of Ohio; that this defendant is a 

corporation created and existing under the laws of the State 
Od of Indiana, where it resides and does business; that it has 

no corporate existence in the State of Kentucky; that the 
matter in dispute and controversy in this action exceeds the sum of 
five hundred dollars, exclusive of costs and interest, and that this 
action has not at any time — assigned to any day or term for trial, 
and could not have been tried before this time. 

Defendant offers herewith a bond, with good and sufficient —, for 
its entering into the circuit court of the United States for the dis- 
trict of Kentucky on the first day of its next session a copy of the 
record in this action and for paving all costs that may be awarded 
by the said court if it shall hold that this action was wrongfully or 
limproperly removed thereto. 

GIBSON & GIBSON, 
Attys for Def’t. 


Charles H. Gibson, being duly sworn, deposes and says that he is 

attorney of the Ohio & Mississippi Railway Company, all of whose 

officers are now absent from the State of Kentucky, and 

38 that the matters stated in the foregoing petition are true, to 

the knowledge of the deponent, except as to the matters 

stated on information and belief, and as to those matters he believes 
it to be true. 


CHARLES H. GIBSON. 


Subscribed and sworn to before me by Charles H. Gibson this 24th 
of November, 1884. 


WM. AYRES, 
Not. Pub., Jefferson Co., Ky. 


Which bond, filed as aforesaid, is in words and figures as follows, 
to wit: 


W. W. CREHORE VS. 


Bond of Deft for Removal. 


Know all men by these presents that The Ohio and Mississippi 
Railway Company, as principal, and Charles H. Gibson, as surety, 
are firmly held and bound to W. W. Crehore in the sum of two 
hundred and fifty dollars, lawful — of the United States; for which 
payment, well and truly to be made, we bind ourselves, our successors, 
heirs, and personal representatives. 

In witness whereof the said company, by its sili here- 
unto set- its corporate name and affixes its corporate seal, and 
the said surety hereunto sets his hand and seal, this — day 
of November, A. D. 1884. Now, the condition of the above obligation 
is such that whereas the above-bounden Ohio & Mississippi Railway 
Company is about to file in the Louisville law and equity court, in 
the city of Louisville, Kentucky, a petition for the removal into the 
circuit court of the United States for the district of Kentucky of a 
certain suit now pending in said court, wherein the said W. W. 
Crehore is plaintiff and The Ohio and Mississippi Railway Company 
is defendant; now, if the said Ohio & Mississippi Railway Company 
shall enter in the said circuit court on the first day of its next session 
a copy of the record in said suit and shall well and truly pay all 
costs that may be awarded by said court if it shall bold that said 

suit was wrongfully or improperly removed thereto, then this 
10 obligation to be void; otherwise.to remain in full force and 
effect. oe 
[SEAL. | OHIO & MISSISSIPPI RAILWAY : 
COMPANY, 
W. W. PEAB DY, President. 
A. DONALDSON, Ass’t Secr’y. 
CHAS. H. GIBSON. 
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STATE OF KeEntTUucKY, County of Jefferson: 


I, John 8S. Cain, clerk of the Louisville law and equity court in 
and for the county and State aforesaid, do hereby certify that the 
foregoing twenty-five pages contain a full, true, and complete tran- 
script of the record in case No, 25150}, Crehore vs. Ohio & Missi-ppi 
Railway Co., as appears of record in my office. 
Witness my hand as said clerk this 18th day of — mber, 1884. 
JOHN S. CAIN, Clerk. , 


Order. Dem'r Filed. 


And at a court held for the court aforesaid on Tuesday, Feb- 

ruary 17th, 1885, came the defendant, by Charles H. Gibson, its at- | 

torney, and filed its demurrer to the petition herein, and the court, 
not being advised thereof, takes time. 

The demurrer above referred to is as follows, to wit: 
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Demurrer. 


Circuit Court of the United States, District of Kentucky. 
W. W. Crenore, Plaintiff, 


US. 
Onro & Mississipr: Rartway Company, Defendant. 


The defendant, The Ohio & Mississippi Railway Company, demurs 
to the plaintiff's petition herein because it says the said petition does 
not state facts sufficient to support or constitute a cause of action 
against it. 

W herefore. 

C. H. GIBSON, 
Alt’y for Ohio & Mississippi Railway Co. 


Order. Dem’r Overruled & Opinion Filed. 


And on another day of said term of said court, to wit,on Tuesday, 
March $list, 1885, the court being now fully advised of the defend- 
ant’s demurrer to the plaintiffs petition herein, it is therefore con- 
sidered by the court that the said demurrer be, and the same is 
hereby, overruled. 

The court delivered its written opinion herein; which is as fol- 
lows, to wit: 


4» Opinion Or The miterreT. 
W. W. Crenore vs. O. & M. R’y Co. 


The petition alleges that the plaintiff was very seriously injured in 
January, 1884, in the State of Indiana, while travelling as a pas- 
senger on a train which was being run by the employes of John M. 
Douglass, who was then the receiver of defendant's road, cars, roll- 
Ing stock, &c., under the appointment of the U.S. cireuit courts for 
the districts of Illinois, Indiana, southern district of ¢ hio, and of the 
Louisville chancery court. It states that defendant’s roads were be- 
ing run as a continuous line from Cincinnati to St. Louis and to 
this city (Louisville) by said Douglass as receiver, appointed by these 
several courts, and that said injury was caused by the wilfull neg- 
lect of the said receiver and his employes. The petition further 
states that in April, 1884, the roads, cars, rolling stock, and other 

property of the defendant were restored to the defendant upon 
43 its motion by the several courts, including the Louisville 

chancery court, and that the order directing said property to 
be restored and delivered to defendant was made upon the condi- 
tion that suid defendant should be responsible for aud answer for 
and make good and discharge all liabilities and obligations incurred 
in respect of and because of said railway property or any part thereof 
during the receivership of said Jno. M. Douglass, and that the de- 
fendant agreed of record to stand good for and satisfy any and all 
such liabilities growing out of the operations of said railway prop- 
erty or any part thereof by said receiver. 
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It is also alleged that permission of the Louisville chancery court 
was obtained to bring this suit before it was brought. 

The defendant demurs to the petition because it does not state 

facts sufficient to support or constitute a cause of action. It 
44 insisted that, as the injury complained of was done in Indiana 

and by the employés of the receiver appointed by the U.S. 
circuit court for the district of Indiana, suit cannot be instituted for 
this injury against the Kentucky receiver, even though he is the 
same person and the consent of the Kentucky court has been ob- 
tained. 

That the defendant cannot be sued directly with or without 
the consent of the court, but that it is only liable through the re- 
ceiver. 

It may be conceded for the purposes of this opinion that Douglas 
derived his power and authority in the respective States from his 
appointment in and by the respective courts, and that his authority 
did not extend beyond the territory over which the court had jurisdie- 
tion. Booth vs. Clark, 17 How., 322; Peale vs. Phelps, 14 How., 568. 
It may be that the courts will be compelled to modify this doctrine 

somewhat as applicable to receivers engaged in operating rail- 
Ld roads, but assuming that this limitation of the authority ap- 

plies with equal force to receivers who operate railways it will 
not prevent them from being sued in another court or State if 
the suit is with the permission of the court that appointed such 
receiver. 

The fact that a suit is against a receiver does not localize the action 
either to the court in which he is appointed or to the State in which 
that court is held if by the general law the action is transitory, pro- 
vided permission is given to bring such suit by. the = that ap- 
pointed the receiver. Barton vs. Bat bour, 104 U, R.. 126. decides 
that a receiver appointed by a Virginia court so not be sued 
the District of Columbia for an injury done in Virginia without the 
previous consent of the Virginia court, but there is no intimation 
In the opinion that the action could not have been maintained in 
the court of the District of Columbia with the permission of the 

Virginia court. On the contrary, the opinion assumes that 

A6 such an actien could have been maintained with the consent 
of the court in Virginia. It is not necessary to determine 
whether, if Douglass were still the receiver, he could be sued in 
Kentucky for injuries done in Indiana without the consent of the 
Indiana court, but with that of the Kentucky court. Douglass is no 
longer the receiver of either court, but the defendant, a corporation 
doing business 1n and recognized by both States, has by the e X PFess 

order of both courts assumed and become liable { for Douglass’ aets, 
obligations, and liabilities as receiver. This was the condition upon 
which defendant obtained possession of its property from both courts. 
The language of the petition is very broad upon this subject, and 

it does not appear that defendant’s lability is dependant upon the 
will of the Indiana court for debts or obligations created in Indiana, 
but that any of the courts may adjudge the defendant liable and, | 
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think, may give permission to sue in a law court to ascertain the 
liability. 
17 2. It is, however, insisted that this assumption by the de- 
fendant is for the protection of the receiver and is a guar- 
anty to him, and is not an assumption of and a direct liability to 
those having claims against the receiver, or to whom he may be 
liable in hisofficial character. It seems to me that the order, a copy 
of which is made part of the petition and which was agreed to by 
defendant, made a direct assumption by the company of the obliga- 
tions and liabilities what the receiver Douglass might be under in 
the previous running of defendant’s roads as receiver. ‘This is the 
reasonable construction of the order under which the property was 
restored to the defendant, and we see no reason why those having 
claims against the property restored to defendant should be put to 
the trouble and expense of a doulle litigation—one against the re- 
ceiver and the other against the defendant. All obligations and 
liabilities assumed by the defendant run against the receiver 
iS in his official capacity, and the only means of paying them 
was the property restored to defendant; hence there would be 
no reason why the receiver should be sued before the liability of the 
defendant, who had assumed the obligations of the receiver and held 
all the property which was represented by him, could be fixed and 
defendant made pay them. Even in the ordinary case where A 
promises B to pay his (B’-) debt to C, C may sue A upon his prom- 
ise to B. Spadone vs. Reed, 14 Bush., 457; Jones vs. Higgins, 80 
Ky. R., 409. 
ln the case at bar plaintifi 's right to sue defendant directly should 
be implied in the absence of language in the order indicating a dif- 
ferent intent, because the property which was delivered to the com- 
pany was the only means by which the plaintiff could be satisfied if 


hisclaim be a valid one. Nat'l B’k vs. Grand Lodge, 98 U2S. K., 125. 
The demurrer should be overruled, and it is so ordered. 
5: Ws a 
1) Order Filing Answer. 


And on another day of said term of said court, to wit, on Tues- 
day, June 50th, 1885, came the defendant, by Charles H. Gibson, its 
attorney, and filed its answer herein; which answer is in words and 
figures as follows, to wit: 


Answer of Def'’t. 
Circuit Court of the United States for the District of Kentucky. 


W. W. Crenore., Plaintiff, 


Tue Outro & Misstssirr1 Rartway Company, Defendant. 


The defendant, The Ohio and Mississippi Railway Company, for 
answer herein, comes and says: 

Ist. It admits that the plaintiff was, on the 5th day of January, 
1884,a passenger upon a certain railway train beionging to and being 


Ss 
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a part of the equipment of and operated upon and over the line of 
defendant’s railroad, and that while such passenger he did, on the 
day aforesaid, at or near to the town of Charlestown, within 
50 the State of Indiana, sustain certain personal injuries, but 
says that the said train was at such time and place under the 
sole control and management of one John M. Douglass, then and 
there acting as receiver of said railway, under and by virtue of his 
appointment as such by the circuit court of the United States for 
the district of Indiana, in the case of William King et al. versus The 
Ohio and Mississippi Railway Company et al., and not otherwise, 
but defendant denies that said Douglass was at the time and place 
aforesaid operating the said train or the said railway as receiver ap- 
pointed by the Louisville chancery court in the case of Robert Gar- 
rett et al. rersus The Ohio and Mississippi Railway Company el al.. 
and denies that the said Louisville chancery court had any jurisdic- 
tion or control over the said railway in the State of Indiana, or the 
said Douglass as the receiver of the circuit court of the. United 
States for the district of Indiana, or the acts or commissions of the 
said Douglass as receiver of the said railway property within 
O] the jurisdiction of the said circuit court of the United States 
for the district of Indiana, and says that at the time and 
place the plaintiff received his injuries the said Douglass was act- 
ing as the receiver of and was solely amenable to and under the 
jurisdiction of the cireuit court of the United States for the district 
of Indiana, and that the said Louisville chancery court had no juris- 
diction over his acts and omissions as such receiver in the said State 
of Indiana and outside of its jurisdiction. 
2nd. Further answering, this defendant says that at the time of 
the alleged erievances its entire road, engines, ears, and all its prop- 
erty, together with the entire control and management of the same, 
were In the hands and possession and under the control of one John 
M. Douglass, receiver, duly and legally appointed by the circuit 
court of the United States for the district of Indiana and by the 
Louisville chancery court, in their respective jurisdictions, 
52 and this defendant admits that the said Douglass, as receiver 
appointed by the Louisville chancery court, was ordered by 
suid court to and did turn over and deliver to this defendant all of 
the property in his hands as such receiver within the jurisdiction of 
the said Louisville chancery court, and that said Douglass, as such 
recelver, was discharged from his duties, but defendant denies that 
such order was made or that the said property was restored to this 
defendant upon the conditions alleged in the petition, that this de- 
fendant should be responsible for or answer for or make good for or 
discharge all the liabilities and obligations incurred in respect of 
and because of the said railway property or any part thereof, or in 
operation thereof, or any part thereof, during the receivership of the 
suid John M. Douglass, and denies that in pursuance to an. order 
imposing any such conditions on it that it reeeived its property from 
said receiver, and denies that it now has possession of said 
53 property under any such order, or on the contrary thereof, 
but says that its said railway, equipment, and property was 
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restored to it in pursuance of certain orders and proceedings had in 
the circuit court of the United States for the district of Indiana and 
in the Louisville chancery court as hereinafter recited, and that it 
assumed no other liability than that imposed upon it by such sev- 
eral orders and by its bond given in pursuance thereto. It says that 
on the 17th day of March, 1854, there was made and entered in the 
circuit court of the United States for the district of Indiana (in the 
suid cause wherein the receiver aforesaid was uppointed), before the 
Honorable Thomas Drummond and Honorable William A. Woods, 


judges of said court, a certain order in words and figures as follows : 


In the Cireuit Court of the United States for the District of Indiana. 
November Term, 1885. 


54 WittrAM KING et al. 
Us -Original Bill. 
Ture Onto ANv Mrississippr Rartway Company et al. 


ALLEN CAMPBELL, Trustee, 
Ng Cross- Bill. 


Tue Onto AND Mussissippr Rarpway Company et al. } 


Maren 177nH, 1884. 
Before Honorable Thomas Drummond and Honorable William 
A. Woods, judges. 


Now comes the Ohioand Mississippi Railway Company, by Charles 
A. Beecher, and files its petition offering to make payment of its 
debtsand liabilities and obligationsof the receiver; upon filing which 
and for good cause shown, all parties to the same being represented 
by their counsel, Mr. Hardy, Mr. Crawford, and Messrs. Harrison, 
Hiines, and Miller, for the complainant, and Mr. Hendricks and — 
Peckham for the trustee and cross-plaintiff, and no one objecting 
thereto, it is ordered— 

Ist. That the receiver be, and he is hereby, directed to deliver to 
the Union Trust Company of New York City or to an agent in the 

city of Cincinnati appointed by it for and on account of 
5D the Ohio and Mississippi Railway Company or to the presi- 

dent of the last-named company all and singular the four 
hundred and fifteen bonds, with the coupons thereon, of the Ohio 
and Mississippi Railway Company secured by the mortgage of its 
Springfield Division now held by him upon receiving from the Ohio 
and Mississippi Railway Company or the said Union Trust Company 
for it the amounts heretofore paid by the receiver or his predecessors 
for the redemption of said bonds, which said sum shall compose part 
of the funds of the receiver to be paid as may be hereafter directed 
by the court. 

2. That the possession of the railway and equipment of the de- 
fendant company shall be delivered by the receiver to said company 
whenever and as soon as said company shall have complied with 
the following terms and conditions: 
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First. The filing with the clerk of the court or the written 
56 consent of the complainants or their counsel, of Allen Camp- 
bell, trustee, or his counsel, and of the Farmers’ Loan and 

Trust Company or its counsel to the dismissal of this suit. 

Second. When there shall have been delivered to John M. Doug- 
lass, receiver, of this court, payable to the said Douglass, for the 
benefit of whom 1t may concern, a bond executed by two or more 
sureties, satisfactory to this court, in the penal sum of five hundred 
thousand dollars, conditioned for the payment of all the debts and 
liabilities contracted or incurred during the receivership of said_prop- 
erty under the orders of this court and of the circuit courts of the 


United States in Ohio, Illinois, and Missouri, ancillary hereto, and of 


the Louisville chancery court ; also conditioned for the exhoneration 
of said receiver and of his predecessor, John King, Jr., from all lia- 
bility on account of their respective lawful acts as such receivers ; 
and also conditioned for the payment of costs of this cause, in- 

cluding the counsel and trustee fees ailowed to counsel for 
57 services herein, the costs of this cause and the fees of coun- 

sel and of the trustees for services rendered herein to be paid to 
the receiver upon written demand made by him upon the obligors ; 
and also conditioned for the payment of all claims adjudged or to be 
adjudged by this court or any one of the courts heretofore named 
as being in the nature of preferential claims against the said prop- 
erty or any part thereof. 

And it is further ordered that when and as soon as said condi- 
tions shall have been complied with and said railway and equip- 
ment delivered to said company the receiver shall proceed to apply 
all and singular the money coming into his hands as such receiver 
to the debts of the receivership, and those adjudged and to be ad- 
judged by this court or any one of the courts heretofore named as 
payable by him,and shall make report thereof from time to time, to 
the end that said receivership may be speedily closed and said re- 
ceiver discharged. 


58 And afterwards, on the Ist day of April, 1884, in the afore- 

said courtand before the aforementioned judges thereof, there 
was made another certain order in words and figures as follows, to 
wit: 
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In the Cireuit Court of the United States for the District of Indiana. 
| November Term, 1883. 


WILLIAM KING ef al. 
vs. -Original Bill. 
Tue Onto & Mississtpr1 Ratmsway Company ef al. j 


ALLEN CAMPBELL ef al. ) 
vs. - Cross- Bil L. 
Tue Onto AND Misstssiprr1 Rarnway Company et al. J 


APRIL Ist, 1884. 
Before the Honorable Thomas Drummond and Honorable Wil- 
liam A. Woods, judges. 


And now at this day come the complainants, by Hoadly, Johnson 

& Colston and Henry Crawford, their solicitors; Allen Campbell, 
trustee, by Baker, Wood, and Hendricks, and Wheeler H. Peck- 
ham, his solicitors; The Farmers’ Loan and Trust Company, 

59 by Turner, Lee, and MeClure, its solicitors, and Daniel Ter- 
rence, assignee of James G. Ross, by Bristow, Peet, and Ap- 

dyke, his solicitors, to move to dismiss their several bills and cross- 
bills and the intervening petition of the said Daniel ‘Terrence or of 
his assignee, James G. Ross, pending in this case, and present to the 
court the written order of dismissal of the original and cross bills 
herein, which order is directed to be filed by the clerk without 
further action by the court thereon than as is hereinafter stated ; and 
also come the said Ohio and Mississippi Railway Company, by W. 
T. McClintock, the counsel, and the said John M. Douglass, receiver 
herein, by his solicitor, John N. Jewett: and it appearing to the 
court by the admission of said receiver in open court that the said 
Ohio and Mississippi Railway Company has paid to John M. 
Douglass the sum of thirty-five thousand dollars, the amount 
heretofore paid out of the funds of the receivership herein 

60 for the redemption of the four hundred and fifteen bonds, with 
the coupons thereon, of the said Ohioand Mississippi Raliway 
Company, secured by a mortgage on its Springfield Division, and 
said bonds and coupons having been thereupon delivered to said 
company, as provided by the order of this court on the 17th of March 
instant; and it appearing to the court that the said Ohio and Missis- 
sippi Railway Company has delivered to the said receiver a bond 
pavable and conditioned as required by said order of the 17th of 
March instant, which said bond is by the court approved, it is 
now ordered that said receiver shall on this day transfer, deliver, 
and assign to the said Ohio and Mississippi Railway Company, to 
take effect on the Ist of April, 1584, the possession of the railway, 
equipment, material, and all monies, choses in action, and other 
property of every sort atid description which may then be in his 
possession or wae may belong to him as such receiver, and 

61 the same when dorfe shall be a discharge of the said John M. 
Douglass, receiver herein, from all acts and duties as operat- 

ing receiver herein, and the said Ohio and Mississippi Railway Com- 
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pany shall take and hold the said property in place and stead of said 
receiver under the authority of the court and subject to such orders 
as it may hereafter make, requiring it to pay any and all claims or 
liabilities incurred during the receivership, to settle, pay, or dis- 
charge any order or decree made in favor of any intervening claim- 
ants herein, and for the purpose of se ttling, adjusting, and satisfying 
the claims of said receivership, as aforesaid, the court retains the 
said cause for such order as may be made herein in furtherance 
thereof, and ail reports heretofore made to the court by said receiver 
to which exceptions have not been filed are hereby confirmed, and 
all settlements of claims made by the receiver six months prior to 
the date of this decree to which no exceptions have been made or 
filed in court are also confirmed. 
62 And it is further ordered that all claims against said re- 
ceivership shall be presented to the court for adjudication 
within sixty days from this date and not thereafter. 

And in the aforesaid circuit court of the United States and before 
the aforesaid judges thereof and in the causes aforementioned there 
was also executed and approved by the judges of said court and en- 
tered of record in said court the following bond, to wit: 


“The Ohio and Mississipp! Railway Company, as principal, and 
W. F. Burns, James Sloan, Jr., T. Harrison Garret, C. A. Beecher, 
and Frank W. Tracy, as sureties, acknowledge themselves to be in- 
debted, with John M. Douglass, receiver, for the benefit of whom it 
may concern, in the penal sum of five hundred thousand ($500,000) 
dollars, lawful money of the United States; for the payment of which, 
well and truly to be made, they bind themselves, their heirs and 
executors, jointly and severally, by these presents. 

“Signed and sealed this eighteenth day of March, 1884. 
63 The consideration of the above obligation is such that whereas 
the circuit court of the United States for the district of Indiana, 

In acertain suit in equity wherein William King and others were com- 
plainants and the above-bo-nden railway company and others were 
defendants, did, on the 17th day of Mare +h, 1884, duly enter of record 
an order directing John M. Douglas, the receiver appointed in 
said cause, to turn over the possession of the line of railway and 
equipment now in his custody unto the said railway company on 
the conditions named in the said order; now, if the above-bo-nden 
Ohio and Mississippi Railway Company and the sureties herein shall 
pay all the debts and liabilities contracted or incurred during the re- 
ceivership of said property, under the orders of the circuit court of the 
United States for the district of Indiana and of the circuit court of the 
United States in Ohio, Illinois, and Missouri, and of the Louisville 
chancery court in the Cases W herein said receiver was appointed, 
64 and shall exonerate said receiver and predecessor, John King, 
Jr., from all lability on account of their respective lawful acts 
as such receivers, and shall pay all the costs in the said causes, in- 
cluding the counsel and trustee fees allowed to counsel fer services 
therein, and shall pay the costs of the cause pending in the circuit 
court of the United States for the district of Indiana and in the other 
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courts named, and the fees of counsel and of the trustees for services 
rendered therein upon demand made by the receiver in writing upon 
the obligors herein, and shall also pay all claims adjudged or to be 
hereafter adjudged by the circuit court of the United States for the 
district of Indiana or any of the courts heretofore named as being 
in the nature of preferential claims against the said property or any 
part of it, this obligation to be void; otherwise to remain in full force 
and virtue. 

THE OHIO AND MISSI-PPI RAILWAY 

COMPANY, 
By W. T. McCLINTOCK, President. 

65 W. PF. BORNS. 

JAMES SLOAN, Jr. 

C. A. BEECHER. 

FRANK W. TRACY. 


W a % as to the signature of Messrs. Burns, Sloan, and Garret, 
NITZ. 


Witness as to C. A. Beecher. 
W. T. BARNARD. 
[Seal of O. & M.R y Co. | 
Attest: A. DONALDSON. 
Assistant Secretary O. & M. R’y Co. 


Witness as to F. W. Tracy, 
S. H. TREAT. 


Approved : 
THOMAS DRUMMOND. 


And defendant further says that afterwards, on the second day of 
April, 1884, in the Louisville chancery court, in the case of Robert 
Garret & Sons vs. The Ohio and Mississippi Railway Company et al., 
the following orders were entered in said cause : 


COMMONWEALTH OF KENTUCKY: 
Louisville Chancery Court. 


66 RoBERT GARRET 
ix. 


THE Onto AND Misstssipr!1 Rartway ComMpaARy. 


At a court held for the court aforesaid on the 2d day of April, 1884, 
now comes the Ohio and Mississippi Railway Company and shows 
to the court by exhibits filed that heretofore, on the 17th day of 
March, 1884, the cireuit court of the United States for the district of 
Indiana made and entered a decree in the words and figures follow- 
ing—that is to say: 


“ Now comes the Ohio and Missi-ppi Railway Company, by Charles 
i—272 
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debts and liabilities, and to secure and provide for the liabilities and 

obligations of the receiver; upon filing which and for good cause 

shown, all the parties to the cause being represented by their coun- 

sel, Mr. Hoadly, Mr. Crawford, Messrs. Harrison, [lines & Miller for 
the complainant, and Mr. Hendricks and Mr. Peckham for 

67 the trustee and cross-complainant, and no one objecting 
thereto, it is now ordered— 

“First. That the receiver be, and he is hereby, directed to deliver 
to the Union Trust Company of New York City, or toan agent in 
the city of Cincinnati appointed by it, and on account of the Ohio 
and Mississippi Railway Company, or to the president of the last- 
named company, all and singular the four hundred and fifteen 
bonds, with the coupons thereon, of the Ohio and Mississippi Rail- 
way Company, or the said Union Trust Company for it, the amounts 
heretofore paid by the said receiver or his predecessor for the re- 
demption of said bonds, which said sum shall compose part of the 
funds of the receiver to be paid as may hereafter be directed by this 
court. , 

“Second. That the possession of the railway and equipment of the 
defendant company shall be delivered by the receiver to said com- 

pany whenever and as soon as said company shall have com- 
68 plied with the following terms and conditions: 

“Ist. The filing with the clerk of the court of the written 
consent of the complainants or their counsel, of Allen Campbell, 
trustee, or his counsel, and of the Farmers’ Loan and Trust Com- 
pany or its counsel to the dismissal of this suit. 

“2. When there shall have been delivered to John M. Douglass, 
receiver of this court, payable to the said Douglass for the benefit 
of whom it may concern,a bond executed by two or more sure- 
ties, satisfactory to this court, in the penal sum of five hundred 
thousand dollars, conditioned for the payment of all the debts and 
liabilities contracted or incurred during the receivership of said 
property under the orders of the court and of the circuit court of 
the United States in Ohio, Illinois, and Missouri, ancillary hereto, 
and of the Louisville chancery court, and also conditioned for the 

exoneration of said receiver and of his predecessor, John 
69 King, Jr., from all liability on account of their respective 

lawful acts as such receiver, and also conditioned for the pay- 
ment of costs of this cause, including the counsel and trustee feesallowed 
to counsel for services herein, the cost of this cause,and the fees of coun- 
sel, and of the trustees for services rendered herein, to be paid to the 
receiver upon written demand made by him upon the obligors; and 
also conditioned for the payment of all claims adjudged or to be 
hereafter adjudged by the court or any one of the courts heretofore 
named as being in the nature of preferential claims against the said 
property or any part of. it. , 

“And it is further ordered that when and as soon as said condi- 
tions shall have been complied with and said railway and equip- 
ment delivered to said company the receiver shall proceed to apply 
all and singular the monies coming into his hands as such receiver 


A. Beecher, and files its petition offering to make payment of its 
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to the debts of the receivership and those adjudged and to be 
70 adjudged by this court or any one of the courts heretofore 

named as payable by him, and shall make report thereon 
from time to time, to the end that said receivership may be speedily 
closed and said receiver discharged.” 

Therefore it is ordered, by consent of parties, that upon the per- 
formance of the conditions of said decree the possession of the rail- 
way and equipment described in said decree, so far as the same are 
situated in the State of Kentucky, shall be delivered by the receiver 
to the Ohio and Mississippi Railway Company with the same effect 
as if the aforesaid order had been entered originally in this cause. 

Came Jolin M. Douglass, receiver, by Charles H. Gibson, his coun- 
sel, and admitted in open court that the conditions of the decree en- 
tered by the circuit court of the United States for the district of Indi- 
ana, on the 17th day of March, 1884, in the action of William King 

et al. vs. The Ohio and Mississippi Railway Company (a copy 
7] thereof has been filed herein), have been fully complied with 

by the petitioners in said cause and the Ohio and Mississippi 
Railway Company. 

Then came the Ohio and Mississippi Railway Company, by Charles 
A. Beecher, its counsel, and in open court admitted that John M. 
Douglass, receiver, had delivered to it the possession of its railway 
and equipment and all other property belonging to it in the State of 
Kentucky and within the jurisdiction of this court, as directed by 
the order entered herein this day. : 

Thereupon, on motion of said John M. Douglass, receiver, by his 
counsel, it is ordered that he be discharged from the performance of 
allacts and duties as operating receiver herein, and that the defend- 
ant, The Ohio and Mississippi Railway Company, shall take hold 
and operate the property aforesaid in place of said receiver and sub- 
ject to such orders as the court may hereafter make, requiring it to 

pay claims or liabilities incurred during the receivership or 
(p- to settle, pay, or discharge any orders or judgment made in 

favor of any intervening claimants herein, and for the pur- 
pose of settling and satisfying the claims of said receivership as afore- 
suid the court retains this cause for such other orders as may appear 
to the court to be necessary. It is, on motion of said receiver, fur- 
ther ordered that all claimns against said receiver arising or that have 
arisen within jurisdiction of this court shall be presented for adju- 
dication or other proper action within sixty days from this date. 

Attest : JOHN H. WELLER, Clerk, 

By J. G. WALKER, 
D. C. Louisville Chancery Court. 


Defendants say that it was in pursuance to the proceedings had 
as aforesaid in the courts aforesaid and in pursuance to the execu- 
tion by defendant of the bond aforesaid that its said railway, equip- 

ment, and property within the jurisdiction of the circuit court 
73 of the United States for the district of Indiana was, in pursu- 
ance to the orders of the said court, turned over by its said 
receiver to this defendant, and that its said property in the jurisdic- 
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tion of the said Louisville chancery court was, in pursuance to its 
orders, turned over by its said receiver to this defendant. 
And defendant says that the claim and demand of the plaintiff 
herein asserted was a claim against the said receiver, John M. Doug- 
lass, acting as such under and by virtue of his appointment in the 
circuit court of the United States in and for the district of Indiana, 
and that the same had accrued at the time said Douglass, as such 
receiver, turned over the defendant’s property to it in pursuance to 
the proceedings had as aforesaid, and that the said claim has never 
been presented to the said court for adjudication or other action, and 
that this defendant has never been ordered or directed by said court 
to pay or satisfy the demand of the plaintiff herein. 
74 Third. Further answering, this defendant says that it has 
no knowledge or information sufficient to form a belief whether 
the plaintiff was injured because of and through the wilful/ neglect 
of the said receiver and his assistants, agents, and servants then in 
charge of said train upon and over said railway, or whether the col- 
lision referred to and described in the petition and the injuries re- 
sulting therefrom were occasioned or occurred through and because 
of the wilfuld neglect of the persons in charge of said train or by the 
wilfull neglect of the said John M. Douglass or his assistants, agents, 
or employees in charge of said train and of the said railway and 
equipment. It has no knowledge or information sufficient to form 
a belief whether the train which ran into the car on which plaintiff was 
travelling was propelled at full speed or at the rate of thirty-five or 
forty miles an hour without being signalled or cautioned or 
70 warned in due or usual or proper manner or at the due or 
usual or proper time, or whether the same was permitted by 
the said receiver, his assistants, agents, and employees, to run into and 
crush and telescope the said car. It has no knowledge or informa- 
tion sufficient to form a belief whether the plaintiff’s injuries oc- 
curred because of the wilfull neglect of the said receiver, his assist- 
ants, agents, and employees in charge of said train, in not placing 
the train conveying the plaintiff in a safe position by running it on a 
switch or side track or by their wilfull neglect to properly or in due 
time signal and warn the coming train and cause it to stop, or 
whether the circumstances were such as to make it plainly and mani- 
festly necessary for the safety of said train to so signal and stop said 
train. 3 
CHAS. H. GIBSON, 
Atty for Defendant. 


STATE OF ONTO, ee 
Hamilton County, ' 

76 Personally appeared before me, the undersigned, a notary 

public in and for said county, W. W. Peabody, who, being 
first duly sworn, says that he is the president of the within-named 
defendant, The Ohio and Mississippi Railway Company, and that 
the various allegations in the foregoing answer made are true, as he 
verily believes. 


W. W. PEABODY. 
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Sworn to before me and subscribed in my presence this 20th day 
of May, 1885. 
[SEAL. | WILLIS H. WIGGINS, 
Notary Public, Hamilton County, Ohio. 


(irder Filing Reply. 


And on another day of said term of said court, to wit, on Tues- 
day, February 14th, 1885, came plaintiff, by John Mason Brown, his 
attorney, and filed his reply herein. 

The reply above referred to 1s as follows: 


Plaintiff's Reply. 


In the Cireuit Court of the United States for the Sixth Circuit and 
District of Kentucky. 


77 W. W. Crenore, Plaintiff, 


Ono & Mississirpr1t Rartway Company, Defendant. 


The plaintiff, for reply to the lst paragraph of defendant's answer 
herein, says: He denies that the train in the plaintiff's petition and 
in the answer of the defendant referred to was, at the time and place 
of the injuries in plaintiff’s petition mentioned, under the sole con- 
trol and management of Jolin M. Douglass, as then and there acting 
as receiver under and by virtue of his appointment in the cireuit 
court of the United States in and for the district of Indiana in the 
case of William King & Others against The Ohio & Mississippi 
Railway Company & Others, and not otherwise. Plaintiff repeats 
and charges that said John M. Douglass held his appointment 
as receiver by virtue of the order of the Louisville chancery 
court, as in plaintiff's petition is alleged, and that such appoint- 
ment was concurrent with the other appointments as receiver 

bestowed upon said Douglass, and he denies that said 
78 Douglass, as to any of the matters of the railway line and its 
equipments, acted solely under an appointment by the cir- 


, cuit court of the United States for the distnct of Indiana. He re- 


peats and charges that the Louisville chancery court did have juris- 
diction over the said railway property and over the said Douglass, 
as receiver, and had a right to control said Douglass, and that said 
Douglass was an officer of the Louisville chancery court; and plain- 
tiff denies that at the time of the injuries in the petition mentioned 
said Douglass was acting only as receiver of the circuit court of the 


*United States for the district of Indiana or that the said Douglass 


was solely amenable to or solely under the jurisdiction of the cir- 
cuit court of the Urited States for the district of Indiana, and he 
says that the Louisville chancery court did have jurisdiction of the 
acts and omissions of said Douglass, as receiver, as well in the State 
of Indiana as in the State of Kentucky or in any State wherein any 
part of the railway property operated as a continuous line 
79 and as an entirety was situated. 
2. And for reply to the second paragraph of defendant’s 
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appointed by the circuit court of the United States for the district 
of Indiana and also appointed such receiver by the Louisville chan- 
cery court of Kentucky, was solely responsible to the circuit court 
of the United States for the district of Indiana as to or on account 
of any wrongful acts of omission or commission by him committed 
or any torts by him committed through his negligence; but plain- 
tiff says that the jurisdiction of the said courts was and is concurrent 
as to the Injuries in the plaintiff's petition mentioned. 

Plaintiff denies that the defendant assumed no other liability or 
that defendant is not otherwise liable than as in the orders of the 
United States circuit court for the district of Indiana and in the 
orders of the Louisville chancery court of Kentucky, and as in his 

bond given in pursuance thereof is set forth; but he says 
80 that the defendant is liable wherever found for the negligence 

and wrongs committed by John M. Douglass, formerly re- 
ceiver of the railway property of defendant, during the time of his 
receivership. 

And, further, plaintiff denies that the claim and demand of the 
plaintiff in this action asserted was only and solely a claim against 
the receiver, Jolin M. Douglass, acting assuch under and by virtue 
of his appointment by the circuit court of the United States in and 
for the district of Indiana; but he again says it wasa claim against 
such Douglass, as receiver, under any and all the appointments as 
receiver by him held and exercised. 

Plaintiff admits that his right of action had accrued at the. time 
said Douglass, as receiver, turned over defendant’s property to de- 
fendant; but plaintiff at that time was suffering from the injuries 
in the petition described, and was unable to attend to or assert bis 

claim, and the said turning over of the property by said 
81 Douglass to defendant was without any notice to the plain- 
tiff or to plaintiff's counsel or to and friend of plaintiff. 


BROWN, HUMPHREY & DAVIE, p. ¢. 


John Mason Brown says he is the agent and attorney for the 
plaintiff; that the plaintiff is absent from the State and district of 
Kentucky, and that the statements of the foregoing reply are true, 
as he verily believes. 


JOHN MASON BROWN. 


Subscribed and sworn to by John Mason Brown before me this 
Yth July, 1885. 
R. A. BATMAN, 
N. P. J. C., Kentucky. 
Order. 


And at a term of said court held for its February term, 1886, 
to wit, on Saturday, March 13th, 1886, came the defendant. by 
Charles H. Gibson, its attorney, and tendered its amended and sup- 
plemental answer herein, and moved the court to file the same, and 
the court, not being advised thereof, takes time. , 


answer plaintiff says he denies that John M. Douglass, as receiver, 
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: And on another day of said term of said court, to wit, on 

82 Monday, March 15th, 1886, came the plaintiff, by John Ma- 
son Brown and J. E. Ingersole, his attorneys; came also the 

defendant, by Charles G. Gibson and Perey Werner, his attorneys. 


Order. Filing Am'd & Supplemental Ans’r; & Jury, &e. 


The defendant, by its attorneys, filed its amended and supple- 
mental answer, and by consent the allegations of said answer are 
controverted of record. 

Thereupon came a jury, to wit, J. H. Bagley, H. C. Morgan, 
Charles Werner, W. N. Martin, H. P. Wise, G. W. Hoy, L. S. Mar- 
cum, L. G. Peak, M. M. Green, Charles E. Lightfoot, Allen Murphy, 
and Fred. Walter, who were elected, tried, and sworn to well and 
truly try the issue joined. There not being time to conclude the 
hearing of evidence to-day, time is given until to-morrow. The jury 
is adjourned until to-morrow morning at 10 o’clock. 


The amenced & supplemental answer above referred to is as fol- 
lows, to wit: 


A mended & Supple mental Answer. 
United States Circuit Court for the District of Kentucky. 


Wan. W. Crenore, Plaintiff, 
PETRUS 
Onro & Mississtprt Rartway Company, Defendant. 


Amended answer. 


The defendant, The Ohio and Mississippi Railway Company, for 
amended and supplemental answer herein, say- that since the 
83 filing of the answer of the defendant and filing of the reply 
of the plaintiff herein, viz.,in the month of October, 1885, 
the plaintiff and the defendant entered into negotiations for a com- 
promise of the claims of the plaintiff asserted herein against de- 
fendant, and through the said negotiations this defendant offered to 
pay to the plaintiff, in full settlement and corapromise of the claims 
and demands asserted in this action, the sum of two thousand dol- 
lars ($2,000) and the costs of this action, and the said offer of de- 
fendant was by the plaintiff on the 17th of October, 1885, accepted 
in writing, and all matters in dispute herein and all claims and 
demands herein asserted by plaintiff against defendant were agreed 
to be settled and compromised by the payment by defendant to 
plaintiff of the said sum of $2,000.00 and costs of this action. The 
said agreement to accept said $2,000.00 and costs was In writing, 
signed by the plaintiff and delivered to defendant, and the agree- 
ment to accept said $2,000.00 and costs was in the words and figures 
as follows: 


$4 I hereby agree to accept from the O. & M. Railway Com- 
pany, in full of all demands of whatsoever nature which I 
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may have against the said company or the property thereof or J, 
M. Douglass, former receiver thereof, for or on account of any mat- 
ter whatsoever, and more particularly from personal injuries received 
whilst traveling as passenger upon said railway on or about the 5th 
day of January, 1885, near Charlestown, Indiana, and in settlement 
of the cause of action upon which suit has been brought by myself 
against said railway company in the law and equity court of Louis- 
ville, Kentucky, the sum of two thousand dollars. 


WM. W. CREHORE. 


Defendant says that afterwards, on the 11th day of November, 
1885, it tendered to and offered to pay to plaintiff the sum of 
$2,000.00 in compliance with the said compromise agreement afore- 
said, and the plaintiff refused to accept the same. Defendant, in 
pursuance to and on the faith of the agreement aforesaid, has paid 

a large portion of the plaintiff’s costs incurred in this 
85 action, and is now and has been at all times. since October 

17th, 1885, ready, willing, and able to comply fully with the 
said agreement of compromise, and now again comes and tenders to 
plaintiff the sum of $2,000.00 in settlement of the demands asserted 
herein against it by plaintiff, and offers to pay the balance of the 
plaintiff’s costs herein. 

Wherefore, «ce. 

C. A. BEECHER, 
PERCY WERNER, 
CHAS. H. GIBSON, 
Alto’s for Def’t. 
Order. 


And on another day of said term of said court, to wit, on Tues- 
day, March 16th, 1886, came again the parties, by their attorneys; 
came also the jury empannelled and sworn herein. 

Thereupon the defendant, by its attorneys, moved the court to 
exclude from the jury the evidence of the plaintiff, and not permit 
him to testify; to which the plaintiff, by counsel, objected, and the 
court, being advised, overruled said objections and sustained the 

motion of said defendant; to which the plaintiff excepts. 
86 Thereupon the court delivered its instructions to the jury, 

- and the jury returned the following verdict, to wit: 


“In pursuance to the instructions of the court, we, the jury, find 
for the defendant. 
“M. M. GREEN, Foreman.” 


It is therefore considered by the court that the plaintiff, W. W. 
Crehore, take nothing by his petition, and that the defendant be 
discharged of the premises and go hence without day and recover 
of the plaintiff its costs herein expended. 

Came again the plaintiff, by his attorney, and filed his bill of 
exceptions herein, which is signed and sealed by the court and 
ordered to be filed. 

The bill of exceptions above referred to is as follows, to wit: 


‘ 
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Bill of Exceptions. 
Circuit Court of the United States, 6th Cireuit, District of Kentucky. 
W.. W. Crenore, Plaintiff, 
Ounro & Miss. R. W. Co., Defendant. 


Be it remembered that this cause coming on for trial before the 
court and a jury sworn, the plaintiff introduced as a witness 
87 the plaintiffin his own behalf, who was duly sworn as a wit- 
ness in the presence of the court and the jury, but before the 
evidence of said witness was heard, or allowed to be heard, the court, 
on motion of the defendant, which motion was at the time objected 
to by the plaintiff, refused to permit said witness to testify and ex- 
cluded from the jury all evidence in support of the plaintiff’s peti- 
tion and claim herein, on the ground that this court has no juris- 
diction of this action ; and on the hearing, argument, and considera- 
tion of said motion there were read and considered by the court the 
exhibits referred to in and filed with the plaintiff's petition, viz., 
Ist, the petition to the Louisville chancery court for permission to 
sue; 2nd, the order of said court granting leave to sue; 3rd, the 
order and judgment of said court entered April 2d, 1884, in the suit 
of Garret vs. O. & M. R’y Co.; and also all of the orders, judgments, 
decrees, and bond referred to and set forth and copied into the an- 
swer of the defendant: to which action of the court in overruling 
plaintiff’s said objection, and in refusing to permit plaintiff to 
gs testifv, and in excluding from the jury all evidence and testi- 
mony in support of plaintiff’s petition and claim herein, and 
in holding that this court has no jurisdiction of this action, the 
plaintiff at the time excepted and stil] excepts ; and thereupon the 
plaintiff offered to produce. to the jury evidence in support of the 
plaintiff’s petition herein, to the production of which the defendant, 
by counsel, at the time objected, and the court, being advised, sus- 
tained said objection and refused to permit the plaintiff tointroduce 
any evidence, and excluded the evidence and all evidence offered 
by the plaintiff on the ground and for the reason that this court has 
no jurisdiction to try and determine this action; to which ruling of 
the court in sustaining defendant's said objection and in refusing to 
permit plaintiff to introduce proof or evidence, and in holding that 
this court has no jurisdiction to try this cause, the plaintiff at the 
time excepted and still excepts. 
And thereupon the defendant moved the court for a peremptory 
instruction to the jury that they find for the defendant; to 
89 which motion the plaintiff at the time objected, but the court, 
being advised, overruled plaintiff’s said objection and sus- 
tained the said motion of defendant, and peremptorily instructed 
the jury to find for the defendant, because the court has no juris- 
diction to try this action; to which action of the court in overruling 
plaintiff ’s said objection and in sustaining defendant's said motion 
and in giving the said peremptory instruction the plaintiff at the 
o—272 
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time excepted and still excepts; and thereupon the jury, under and 
in obedience to said instruction so given by the court, returned into 
court their verdict (which verdict has heretofore herein been copied. 
See page 86 of this record). : 

And thereupon the court rendered its judgment on said verdict 
(which judgment has been heretofore copied. See page 86 of this 
record). 

And thereupon the plaintiff presented to the court this his bill of 
exceptions herein and prayed that the same be signed and sealed as 
such by the court and made a part of the record herein, which is 
now accordingly done this 16th day of March, 1886. 


JNO. W. BARR, Judge. 


90 And afterwards, on the 3rd day of April, 1886, came the 
plaintiff, by his attorneys, and tendered his appeal bond 
herein, which is approved and filed, and which is as follows: 


Appeal Bond. 
Circuit Court of the United States, District of Kentucky. 


W. W. CREHORE 
v8. 
Tue Onto AND Mussissipp1 RAILWAY CoMPANY. 


Know all men by these presents that we, W. W. Crehore, prin- 
cipal, and John Mason Bowen, surety, are held and firmly bound 
unto the Ohio and Mississippi Railway Company in the sum of five 
hundred dollars, to be paid to the said Ohio and Mississippi Rail- 
way Company ; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this third day of April, A. D. 
1886. 

Whereas the above-named W. W. Crehore hath prosecuted 

91 a writ of error to the Supreme Court of the United States to 

reverse the judgment rendered in the above-entitled suit by 

the cireuit court of the United States for the district of Kentucky, 
at Louisville: 

Now, therefore, the condition of the foregoing obligation is such 
that if the above-named W. W. Crehore shall prosecute his said 
writ of error and answer all costs if he shall fail to make good his 
plea, then this obligation shall be void ; otherwise the same shall be 
and remain in full force and virtue. 


JOHN MASON BROWN. [z.s.] 


Sealed and delivered in presence of— ' 
R. A. BATMAN. 
W. N. CALDWELL. 


Approved: 


JNO. W. BARR, Judge, &c. 
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THE OHIO AND MISSISSIPPI RAILWAY CO. 


DistTRictT OF KENTUCKY: 


I; Samuel B. Crail, clerk of the district court of the United States 
for the district of Kentucky, at Louisville, do hereby certify that the 
foregoing 0 pages, this included, contain a full, true, and 
92 complete transcript of the record and proceedings had in the 
court in the case mentioned in the caption thereof. 
Witness my hand and the seal of said court this 10th day of May, 
A. D. 1886. 
[Seal 6th Circuit Court, Ky. Dis., U. 5. of America. ] 


SAM’L B. CRAIL, Clerk. 


Endorsed on cover: Kentucky C.C. U.S. No. 272. W. W. Cre- 
hore, plaintiff in error, vs. The Ohio and Mississippi Railway Com- 
pany. Filed May 24, 1886. 


Supreme Court of the United States. 


OCTOBER TERM, 1888, 


W.W.Crenore, - - - Plaintiff in Error, 
VERSUS No. 272. mes Sap outa 
tiff in Error. 
Tue Onro & Mississrppr RAILWAY 
CoMPANY, a «eS Defendant in Error. 


In Error to the Circuit Court of the United States for the District 
of Kentucky. 


STATEMENT OF THE CASE. 


The point involved in this case is the liability of the de- 
fendant railroad company for injuries received by the plain- 
tiff, through willful neglect on the part of the Receiver then 
in charge of the road; the defendant corporation having 
taken back its road, under the permission of the Chancellor 
aud subject to al! debts and liabilities incurred during the 
receivership. 

There is no dispute whatever as to the facts. 

During the Christmas vacation of 1883-84, a party of stu- 
dents of Yale College, organized as the University Glee 
Club, made a tour of some of the principal cities of the 
country. This was with the permission and approbation of 
their parents and instructors. Having appeared at St. Louis, 
Missouri, they took passage over the defendant’s railroad ( the 
Ohio & Mississippi) to Louisville, where they were to give 
one of their entertainments on the evening of January 5, 
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1884. The plaintiff, W. W. Crehore, in whose behalf this 
action is prosecuted, was one of the party. The Ohio & Mis- 
sissippi Railroad at that time was in the possession and con- 
trol of a Receiver. who was operating it (as the petition in the 
case charges, and as is not denied, and is the fact) as a contin- 
uous line and as an entirety. 

[n the financial difficulties of the Ohio & Mississippi Rail- 
road sundry orders appointing a receiver had been made in 
different States as far back as 1876. The road had its east- 
ern terminus at.Cincinnati, Ohio; thence traversed the 
States of Indiana and Illinois to its western terminus at 
St. Louis, Missouri; and from a point in Indiana, about mid- 
way betweeen the eastern and western temini, a branch turn- 
ing southwardly entered Louisville, Kentucky. The corpo- 
ration, therefore. WAS possessed of property, and was oper- 
ated as an entire railroad, in the States of Ohio, Indiana, Llli- 
nois, Missouri, and Kentucky. When its financial difficulties 
‘ame upon it, the courts in each of these several States ap- 
pointed a receiver to take charge of the property, so far as it 
might be within their respective jurisdictions. There was a 
concert of action, it would appear (probably suggested by 
the convenience of business), and Mr. John M. Douglass was 
ultimately appointed, by each of the courts, receiver. 

[t concerns the present case to note particularly that the 
Ohio & Mississippi Railroad had large and valuable proper- 
ties in Louisville, Kentucky, which was one of its chief ter- 
minal points, and that Douglass was the receiver appointed by 
the Louisville Chancery Court. A proceeding in chancery 
(in which the Receiver was appointed, his accounts from time 
to time reported, and necessary orders made), was commenced 
and continued upon the docket of that court; as appears from 
the exhibit in the printed record, pages 8, 11, 18, 25. 

The Yale students took their passage from St. Louis, Mis- 
souri, for Louisville, Kentucky, and paid their fare to the lat- 
ter point. The tickets evidencing their right to so travel, 
and which were so bought, were issued by the receiver, and 
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entitled the holders to a continuous first-class passage over 
the entire line of the Ohio & Mississippi Railroad into the 
city of Louisville. About seven o’clock onthe evening of the 
5th of January, the train upon which these students were 
passengers, having arrived at Charlestown, Indiana, a small 
place about twelve miles distant from Louisville, was over- 
taken by another train, also belonging to defendant, the 
Ohio & Mississippi Railroad, and operated by the receiver 
and his agents. The pursuing train, which came from Cin- 
cinnati and was destined for Louisville, ran into the train 
from St. Louis and utterly demolished the car in which the 
students were passengers. Much injury was done to a number 
of them, and among those hurt was the infant plaintiff, Wm. 
W. Crehore; who sustained injuries of a most aggravated and 
painful character. It is not at all denied by the defendant 
that these injuries resulted from carelessness and neglect of 
the grossest and most cnipable character; nor is there any 
dispute as to the extent and permanence of the injaries re- 
ceived. The result te young Crehore was not only great 
bodily suffering and permanent injury, but what, to an am- 
bitious young man working his way through the University, 
Was in some respects almost as serious. He lost lis place in 
his cluss. and Was postponed ut least i year iD his college 
course. His scholarship was injured and his education re- 
tarded, and it is admitted that he lost his scholarship rank in 
college thereby. 

These injuries, as has been observed, were incurred while 
Mr. Douglass was receiver of the road. ‘Lhey were incurred 
in the State of Indiana, and, as the pleadings admit, upon 
and during the management of railroad property which was 
treated as an entirety and operated as a continuous line. 

The Louisville Chancery Court had appointed Douglass re- 
ceiver of the Ohio & Mississippi Railroad property. It was 
therefore conceived to be necessary and proper ander the 
rulings of this tribunal, first to obtain the permission of the 
Louisville Chancery Court to bring suit in respect of the 


liability. 
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Before suit could be brought the railroad company had 
procured from the Louisville Chancery Court (as indeed it 
had from the other courts in which a receiver had been ap- 
pointed), an order under which the receiver was relieved from 
duty and the corporation allowed to resume possession of its 
property. This order was entered at Louisville in the chan- 
cery court on the 2d day of April, 1884, and a copy of it 
appears in the printed record, on pages 8, 9, and 10. 

The Louisville Chancery Court being applied to on the 
2d day of April, 1884, to discontinue the receivership and 
restore the railway property within its control to the Ohio & 
Mississippi Railroad Company, made an order by which this 
request was granted upon terms and conditions. These 
terms had already been embodied in an order made by the 
Cireuit Court of the United States for the Southern District 
of Indiana, and exactly similar requirements Were insisted 
upon by the Keutucky court. The result was that the order 
of court stipulated that there should be executed on the part 
of the railway company a bond with good security, in the 
sum of $500,000, * conditioned for the payment of all debts and 
liabilities contracted or incurred during the receivership of said 
property.”’ (See printed record, page 9.) The required bond 
was executed in the Louisville Chancery Court (printed 
record, page 10), and thereupon the railway company re- 


sumed possession of its property. 


It was conceived to be necessary for the assertion of 


Crehore’s claim for damages that the Chancellor, who had re- 
served this power as against the railway property, should be 
appealed to for permission to bring suit at law. Such peti- 
tion was filed by Crehore and his father and next friend, and 
will be found in the printed record, page 11. In pursuance 
of this request the Louisville Chancery Court gave permission 
to bring the suit, which is now before this court on writ of 
error. After suit filed (see printed record, page 3 and follow- 
ing) the cause was removed by the railway corporation into 
the Circuit Court of the United States for the District of 


- 
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Kentucky. A demurrer to the sufficiency of the petition 
was filed by the defendant (printed record, page 16), and over- 
raled by the court in an opinion sustaining sufficiency of the 
proceedings asserting the claim. (Printed record, pages 17, 
l8, and 19.) The defendant having auswered, and afterward 
having tendered an amended answer, the affirmative allega- 
tions of which were by stipulation treated as controverted 
(see printed record, page 31), the parties proceeded to a trial 
before a jury. 

The trial court, at this point, was asked by the defendant 
to exclude from the jury all evidence tending to support the 
averments of the petition. This was of course, in another 
form, a re-argument of the matters already passed upon by 
the demurrer; but, the motion being sustained, the plaintiff 
was not allowed to introduce evidence which he offered, nor 
to present any evidence to the jury; the opinion of the court 
being that there was no jurisdiction of the action. A per- 
emptory instruction was given, and the jury, obeying it, 
found a verdict for the defendant, upon which judgment dis- 
missing the petition was entered. Proper bills of exception 
having been taken, the matter is now brought up on writ 
of error, 

The question involved is, whether, for the personal dam- 
ages sustained in Indiana, tie plaintiff could maintain a suit 
in Kentucky; the circumstances of separate appointments of 
receiver, the operation of the property as an entirety, and 
the terms of the order restoring control to the corporation 


being as above recited. 


ASSIGNMENT OF ERRORS AND AUTHORITIES. 


It is contended for the plaintiff in error that the action 
was properly brought, and that the judgment dismissing it 
was erroneous. 

1. The action is at common law for personal injuries. 
Such an action is transitory, and “liability may be enforced 
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and the right of action pursued in any court which has juris- 
diction of such matters and can obtain jurisdiction of the 
parties.” (Dennick v. Railroad Co., 103 U.S. 18.) 

2. The Kentucky court of conimon law jurisdiction where 
the action was commenced had jurisdiction: 

1. Because the proper permission to sue at law in respect 
of the alleged injuries incurred during the receivership had 
been formally given by the Chancellor. (See printed record, 
p. 13. 

In this the law as settled by this court was observed. (See 
Barton v. Barbour, 104, U. 8., p. 126.) 


2. The Chancellor, by his order entered in the record of 


the Receivership case, expressly directed that any liability 
established in the suit at law might be reported to him in the 
Receivership case for proper action as to its enforcement. 
(See printed record, p. 13.) | 

38. The Cireuit Court of the U.8., to which the cause was 
properly removed, had all the jurisdiction of the Kentucky 
court of law to determine the liability. The right of the 
Federal court to try is the same in such a case as that of the 
local State court. (Dennick v. Railroad, 103 U. 8. 18.) 

4. The Louisville Chancery Court, having appointed a re- 
ceiver, and having taken under its control property of the 
railroad company, had full power to prescribe the terms upon 
which it would discharge the receiver and restore possession 
to the corporation. (Duncan v. Davis, 19th Fed. Rep. 478 ; 
17th Fed Rep. 758; Farmers Land and Trust Co. v. Central 
R. R. of Lowa, 7th Fed. Rep. 540.) 

5. And,in an order restoring possession, it is competent to 
stipulate that all liabilities incurred during the receivership 
shall be paid. (19th Fed. Rep. 478; 17th Fed. Rep. 758; 
7th Fed. Rep. 540.) 


6. The corporation thus receiving the property is in the 


attitude of a purchaser, and can not question that reservation 
in the decree which stipulates for payment of all liabilities 
incurred during the receivership. (17th Fed. Rep. 758; 
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Sloan v. Cent. Iowa R. R., 62 lowa, 728; High on Receivers, 
p. 355; Schmid v. N. Y. L. E. & W. R. R., 32 Hun. (N. Y.) 
385.) 

7. The railroad property was operated as an entirety by 
the receiver, and passengers were transported over it as a 
continuous line, and for through fare prepaid to the receiver. 
Either of the courts from whom the appointment of receiver 
was made, could therefore euforce a safe management of the 
property, or punish misconduct in the receiver as to the gen- 
eral and continuous transportation, 

And either of such equity courts could sanction an inquiry 
at law into negligence resulting in personal injury. 

8. The Louisville Chancery Court had valuable property 
of the corporation within its contro!, necessary to the opera- 
tion of the general corporate property and the conduct of a 
through traffic. It had right to put the corporation on terms 
of just accounting to those who had claims founded on the 
negligent use of corporate property. (High on Receivers, 
Sec. 306, and cases cited.) 

9. The fact that the injury was received in Indiana was 
no impediment to jurisdiction in Kentucky; although there 
was an order appointing receiver, made in each State and by 
independent courts; the same person being by each court ap- 
pointed receiver. 

This results from the transitory vature of the action, and 
the use of the property as an entirety or continuons line, on 
a system of single payments of through fares. 

So, in a recent case, the U.S Circuit Court for Louisiana 
imposed damages for injuries received in Texas, under the 
management of a receiver holding duplicate appointments. 
(See Pope’s case, 30th Federal Reporter, 170.) 


ARGUMENT. 
The authorities above referred to seem to maintain the 


several propositions necessary to a reversal of this case. 
That the action for personal injuries is transitory seems 
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notopen to doubt. This court has announced the doctrine 
in a case founded upon a claim for personal injuries resulting 


in death: 


“ Whether, by either the common law or the statute law 
ofa State, a right of action has become fixed and a legal liabil- 
ity incurred, that liability may be enforced and the right of ac- 
tion pursued in any court which has jurisdiction of such mat- 
ters and can obtain jurisdiction of the parties. 

“The action in the present case is in the nature of tres- 
pass to the person, always held transitory, and the venue im- 
material.” (Dennick v. Railroad Co., 103 U.S. 18.) 


The proposition runs back to the familiar leading case of 
Mostyn v. Fabrigas. 

It must be quite plain, therefore, that no element of doubt 
exists as to the jurisdiction, unless the duplication of orders 
in the different States, whereby the same person was in each 
instance made receiver, can be made an obstacle. 

?It is entirely agreed by both sides that the Ohio & Missis- 
sippi Railway Company passed by proper equitable proceed- 
ings into the hands of a receiver. 

The U.S. Cirenit Court for Indiana made the appointment 
in a chancery proceeding there regularly instituted. 

The courts in Ohio, Illinois, and Mississippi did the same 
in equitable actions pending there. 

So, the Louisville Chancery Court, having the proper par- 
ties before it, and a large property of the corporation within 
its local jurisdiction, made precisely the same order. 

The same person—John M. Douglass—was named receiv- 
er, as last incumbent of that office, in each of the several or- 
ders of appointment. 

The equipment and property of the corporation, though 
scattered in five different States, was, from its very nature, 
available only when used and operated as an entirety. . 

A locomotive at Louisville would be of little productive 
value unless with it were used the passenger and freight cars 
at St. Louis or Cincinnati or Vincennes. 
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The nature of the property, and its only practicable use, 
implied the coatinued use of all the line and all its equip- 
ment in the business of a common carrier of freight and pas- 
sengers, under the supervision of the receiver so: commis- 
sioned by all the courts. 

And this receiver was as much the receiver of the last 
appointing as of the first appointing court. 

[t would defeat the purpose of such a receiver, to hold 
that at each strictly jurisdictional line he must re-arrange 
trains, drop as he entered Illinois the cars that strictly came 
under the Missouri order of receivership, and again at the 
[Indiana line substitute a new set of cars strictly within that 
jurisdiction, to be again abandoned for others as the jurisdic- 
tion of Ohio or Kentucky might be entered. It would be 
neither reasonable or practicable for such a receiver to issue 
partial tickets to passengers, good only for the limit of a 
particular jurisdiction, and to be replaced by further purchases 
as different State lines were crossed. 

It is evident that each order appointing a receiver con- 
templated not only the operation of the entire railway system 
between the three terminals, Cincinnati, Louisville, and 
St. Louis; but also a continuous system of trains and their 
uniform operation, under contracts for traffic and passenger 
transportation by the receiver; issue of through tickets avail- 
able within all the jurisdictions; and a general unity in all 
the uses of the property. 

That this is involved in the appointment of a receiver of 
railroad property seems to result from the nature of the 
property and the demands of public convenience in its con- 
tinued use. The same line of thought has resulted in judicial 
approval of acts in themselves preferential of some creditors, 
but practically indispensable, such as settling and paying in 
full ticket balances, paying laborers and the like. (See Milt- 
enberger v. R. R., 106, U. 8. 311.) 

For purposes of general traffic or passenger transporta- 


tion it would therefore seem that the receiver, though hold- 
2 
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ing several concurrent appointments as such, is fully and 
completely amenable to any one of the courts, whose officer 


he is 


, in respect to injuries attributable to hia negligence. 


A recent case in the Circuit Court of Louisiana confirms 
this proposition. 

The Texas Pacific Railway, as is well known, extends from 
Shreveport, Louisiana, westward through the State of Texas. 
[ts property lies in different States. 

Receivers were appointed under orders of the courts in 
Texas and Louisiana, and the same persons were, it seems, 
named by each court. Through the negligence of the re- 
ceivers or their employes, one Pope sustained serious personal 
injuries at a point within the State of Texas “between Fort 
W orth and Baird.” 

The claim for damages was asserted in the Circuit Court 
of the United States for the Eastern District of Louisiana, 
which court had appointed the receivers within its juris- 
diction. 

The court took cognizance of the claim in the chancery 
proceeding, and sustained it; though the injury had been 


sustained in a different jurisdiction, and in consequence of 


negligence committed in Texas. The negligent receiver also 
held appointment as such from the jurisdiction in which the 
accident occurred, (See Pope’s case, 30th Fed. Rep. 170.) 

The case is conceived to be entirely analogous to the 
one at bar. 

The same action was had in another case before the same 
judge (Pardee, Circuit Judge), who sustained a claim in 
Louisiana founded on the receiver's negligence in Texas, 
A house caught fire from a locomotive at Marshall, Texas. 
The negligent receivers held appointments from both Texas 
and Louisiana courts. The right of action was treated as 
transitory, and the claim was allowed in Lonisiana. (See 31 
Federal Reporter, 526.) ' 

A distinction might perhaps be drawn between cases of 
personal injury resulting in death and those not fatal. The 
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latter are personal, founded on common law, and transitory. 
The former cat not be maintained in the absence of a stat- 
ute allowing them ; and it might well be argued that the local 
statute, being the foundation, would necessitate a local per- 
mission to sue the receiver there appointed. Such a case is 
not, however, here presented, and it would be unprofitable 
to search into the law that would, under circumstances of 
death, control the action. 

It will be observed that the pleadings admit that the 
plaintiff, Crehore, was a passenger, having fully paid his fare 
from St. Louis to Louisville. A good test of this action 
may be found in that fact. The fare so paid entitled the 
plaintiff to a safe transportation, not only to the Kentucky 
line but into the depot at Louisville, within Kentucky juris- 
diction. It can not be said that this through fare was paid 
to the receiver appointed by the Indiana court; for the con- 
sideration of its payment involved the use of real estate, 
tracks, and equipments within the jurisdictions and under 
the control of other courts. 

The contract of carriage contemplated the use of every 
part of the property; and so it was used, as the pleadings 
admit, **as a continuous line, and as an entirety for the 
benefit of the Ohio & Mississippi Railway Company and of 
the creditors thereof.’ It can hardly be denied, therefore, 
that the receiver contracted quite as much in his capacity ot 
Kentucky appointee to that office as in his capacity of 
receiver of the Indiana court. And if this be so, the duty 
of safe carriage was undoubtedly as much broken by the 
Kentucky receiver (party to the contract) as by the Indiana 
or Ohio receiver. For such a breach of contract-duty, on the 
part of a receiver appointed by it, the Louisville Chancery 
Jourt must have had power of remedy. 

The case of Barton v. Barbour, 104 U. 8. 126, settles the 
question that permission to sue a receiver must be had from 
the court appointing him. But the facts there stated seem 
to limit the application of the rule to a case where all the 


. 
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property is within the jurisdiction of the appointing court. 
The railway property was (as there shown) entirely in Vir- 
ginia, and a suit maintained in the District of Columbia 
could only be satisfied out of assets in Virginia, put into the 
receiver’s hands by the Virginia court. But it is believed 
that the Massachusetts and Vermont rule as to railway cor- 
porations operating in two or more States remained un- 
shaken. 

The Vermont case held that, “if in fact they (the receivers) 
were common carriers over a line of railroad, it could be no 
defense to an action at law for a breach of duty or obligation 
arising out of business intrusted to them in that relation ; 
that they were running and managing the line of railroad as 
receivers under the appointment of the Court of Chancery.” 
(Blumenthal v. Brainard, 38 Vermont, 408, quoted and fol- 
lowed by Supreme Court of Massachusetts; Paige v. Smith, 
ete., 99 Mass. 396.) 

If this doctrine be correct, it can not be controverted that 
the right of a court in possession within its territory of prop- 
erty in the hands of its receiver is even clearer. 

It will be noticed that the Louisville Chancery Court, in 
restoring to the Ohio & Mississippi Railway Company the 
property in Kentucky, distinetly put the corporation on terms. 
It was stipulated that a bond should be executed,*‘ conditioned 
for the payment of all the debts and liabilities contracted or 
incurred during the receivership of said property.” (Printed 
record, p. 9.) 

And thesame order prescribes a further condition “ for 
the payment of all claims adjudged, or to be hereafter ad- 
judged, by this court or any one of the courts heretofore 
named, as being in the nature of preferential claims against 
it.” (Printed record, p. 9.) 

The railway corporation therefore received back the Ken- 
tucky property upon terms. ‘Lhe corporation occupies the 
attitude of a purchaser and can not dispute the provisions of 
the order which gives it title. 
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And, indeed, the order of the Indiana court, by which the 
railway corporation received back the property that was 
within that jurisdiction, stipulates exactly the same condi- 
tions. (Printed record, p. 22.) 

And this stipulation in the Indiana order expressly pro- 
vides that the corporation resuming possession shall be bound 
‘‘for the payment of all claims adjudged or to be adjudged 
by this court or any one of the courts heretofore named,” 
ete. (Printed record, p. 22.) 

These concurrent and identical stipulations in the several 
orders show the purpose of the several courts to provide fully 
and efficiently for the ascertainment and payment of every 
liability affecting the property. 

The effect of a chancellor’s order as to property under his 
control and in the hands of his receiver returning to the 
possession of the railway company when such order of 
restoration is coupled with conditions, has been perfectly wel! 
settled by respectable authority. Thas, in Duncan v. Davis, 
19th Fed. R. 478, the Circuit Court of the United States for 
Mississippi distinctly held, that if the decree turning back 
railway property to the corporation, provides that the cor- 
poration shall assume and be subject to the satisfaction of all 
claims, whether for personal injuries committed by the em- 
ployes of the receiver, or arising while the property was 
under the receiver’s control, then, whether the receiver was 
formally discharged or not, the court as a court of equity 
would enforce a proper adjustment and payment of all liabil- 
ities. 

The ditticulty which the learned judge found in that case 
was, that the equity court in restoring the railway property 
to the corporation failed entirely to incorporate into its order 
the necessary stipulation that all claims arising, whether for 
personal injuries or otherwise, should be paid; and it was 
said (see page 481), “ that the decree being without reserva- 
tion as to liabilities incurred during the receivership of the 


property defeated the action for personal injuries.” 
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The application of this doctrine is perfectly plain. Pur- 
suing the obvious converse, it is evident that where such stip- 
ulation is incorporated an action for personal injuries will re- 
ceive the favorable consideration of the conrt. It may be 
remarked that in the case of Duncan v. Davis it appears to 
be a fact that the railway property was in different States, 
to wit, Alabama, Mississippi, Tennessee, and Kentucky ; 
and that there was a series of ancillary decrees by which (as 
is inferable from the report) the same person was acting 
as receiver under different orders of appointment, thus pre-. 
senting quite a parallel case to the one at bar. (See Duncan 
v. Davis, 19th Fed. R. 478.) 

[In 7th Fed. R. 537, will be found the reported case ot 
Farmers Loan & Trust Co. v. Central Railroad of Iowa, from 
the Circuit Court of the United States for the District of 
[owa. In that case the learned judge (Love) held that he 
had anthority to enforce payment of certain liabilities against 
the railway property incurred by the receiver of his own ap- 
pointment; and for the payment of which he had provided 
in the order discharging the receiver. ‘This is the language 


used: 


“T repeat, that if the receiver had been discharged and 
the property turned over to the new company unconditionally 
and without reservation, [ am at a loss to see what legal 
remedy claimants, without established liens, would have. 
sunt the court did not in this case so turn over the property. 
It would have been a most nnwise and unjust proceeding to 
have done so, leaving just claims and liabilities incurred by 
a receiver of its own appointment, without any provision 
whatever to enforce them. On the contrary this court, in the 
final decree of May 20, 1879, retained here the case of the 
Farmers Loan & Trust Company against the Central Rail- 
road Company of Towa and: others, and in express terms re- 
served its Jurisdiction of said cause to enforce the payment 
of debts and liabilities incurred by its receivers.” (See Farm- 
ers Loan & Trust Company v. Central Railroad of lowa, 7th 


Fed. R. 540.) 


The language used in this record by the Kentncky court 


——titi, O 


in reserving power to enforce payment of just liabilities is 
quite similar tu that of the U. 8. Circuit Court just quoted. 
For nut only is bond exacted by the court, conditioned in 
terms for the paymeut of such liabilities, but the property is 
turned back to the O. & M. R. R., ‘subject to such orders as the 
court may hereafter make requiring it to pay claims or liabilities 
incurred during the receivership, or to settle, pay, or discharge 
any orders or judgments made in favor of settling and satisfying 
the claims of such receive rship (ts aforesaid, The court retains 
this action for such other orders as may appear to the court to be 
necessary. (See printed record, p. 10, at bottom.)” 

In 17th Fed. R. 758, will be found the opinion of Cireuit 
Judge McCrary in the case of Farmers Loan and Trust Com- 
pany v. Central Railroad Company of Lowa. That learned 
judge held, that where a railway receiver was discharged and 
a sale of the property confirmed to a newly organized corpo- 
ration, with a provision in the order of confirmation that the 
new company shall pay all the debts of the receiver and all 
claims or habilities depending in the foreclosure suit, the new 
company could not and would not be permitted, after accept- 
ing the property, to question the validity of the order. (See 
Farmers Loan & Trust Company v. Central Railroad Co. 
of Iowa, 17th Fed. Reps. 708.) 

The doctrine there announced by Judge McCrary, that a 
purchaser to whom a sale has been contirmed sub conditione 
is bound to pay the liabilities stipulated for, has been em- 
bodied in the text-books. Mr. High, in his Treatise on Re- 
ceivers, Sec. 398, asserts this as the uniform rule of law, rest- 
ing his conclusion largely upon the case in 62 Iowa, 728, 
Sloane v. Central lowa R. R. His conclusion is, that “ sach 
a purchaser, however, having purchased subject to all liabil- 
ities growing out of the receiver’s operation of the road, is 
liable in an action at law for the recovery of such damages, 
the injury having been caused by the negligence of the re- 
ceiver’s employes.” (See High on Receivers, Second Edi- 
tion, p. 854, Sec. 398. And to same effect, Sloane v. Central 
Railway Co., 62 Lowa, 728.) 


f 
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Relying upon these authorities, which are believed to be 
entirely ‘undisputed, we make the point, that in the ease at 
bar the Ohio & Mississippi Railway Company took that prop- 
erty which was within the jurisdiction of the Chancery 

Jourt of Kentucky, under the conditions imposed by that 
court; and that it will not be heard to deny either the justice 
of those conditions or their obligatory force. 

The Chancery Court of Kentucky reserved its power to 
inquire into the liabilities chargeable to the property on ac- 
count of the receiver’s neglect of duty. As is well settled, it 
might have done this either by issue out of chancery under 
its own supervision, or by reference to a court of law for in- 
quiry as to the facts and damages. In either case the Ken- 
tucky Chancery Court reserved and retained within itself the 
amplest power to enforce the payment of such liabilities as 
it might adjudge chargeable against the property in respect 
of the receiver’s neglect. It is true that the company thus 
assumed a contingent liability, but it is equally true that it 
got a very valuable property as the consideration of its so 
doing. And it is perfectly true that but for its undertaking 
to do that which was there exacted of it, it would never have 
been placed in possession of its Kentucky property. No 
more would the courts of-Ohio, Indiana, and Illinois, without 
similar reservations, have returned to it the large and valua- 
ble properties in those States. 

To sustain the conclusion arrived at by the court below, 
seems to us to carry with it a total remodeling of the accepted 
doctrine of transitory actions. ? 

We submit that the judgment of dismissal is unsupported 
by authority, and not in harmony with legal opinions or 
usage. we ; 
The contract of transportation stipulated the use of the 
Kentucky property, and was, therefore, at least for plaintiff's 
benefit, a contract by the Kentucky appointee to the receiv- 
ership, and, to that extent at least, a legal basis for this ac- 
tion. But we ask this court to reverse the cause on broader 


li 


grounds, and to announce as a doctrine of general applica- 
tion, that a corporation allowed to resume possession under 
condition that it make good all labilities incurred during the 
receivership, is suable anywhere upon its undertaking, In 
respect of personal injuries caused by the negligence of the 
receiver or his employes. 


A reversal 18 respectfully asked. 


JOHN MASON BROWN, 
Atex. P. LLumMpHReEy, (‘ounsel for Plaintiff in Error. 
Grorck M. Davie. 
Of Counsel. 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1888, 


Ivo. 272. 


W. W. CREHORE., Plaintiff in Error. 
VERSUS 


, 


Onto & Mississtpp! RatLway Co., Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR ON DEFENDANT'S MOTION TO COR. 
RECT THE FRAMING OF THE JUDGMENT OF THIS COURT. 


The defendant in error has filed its motion desiring the court 
to incorporate in its mandate permission to the Circuit Court of 
the United States for the District of Kentucky to admit an 
amendment of the averments of citizenship; or at all events to 
strike from its judgment so much as is an absolute direction to 
remand the cause to the State court. 

We submit that this motion can not prevail in view of the 
established practice of this court. 

It will be observed that none of the authorities quoted by the 
learned counsel in support of his motion are of later date than 
the fall term of 1884. They therefore must yield to the later 
decisions, if such there be, which reach the point involved in 
the motion. We submit that the motion must be disposed of 
under the authority of the two latest cases that have come under 
the consideration of the court. 

In the case of Cameron v. Hodges, 127 U.S., page 326, a 
case decided just one year since, this court had occasion to de- 
clare emphatically as to the right of amendment in respect of 
jurisdictional facts, and announced : 


a 


“There is no precedent known to us which authorizes an 
“amendment to be made, even in the Cireuit Court, by which 
“grounds of jurisdiction may be made to appear which were 
“not presented to the State court on the motion for removal.” 

And within the past month, in the case of Stevens v. Nichols, 
No. 190 of the present term, this authority was followed in the 
third paragraph of the opinion. Justice Harlan, speaking for 
the court, says : 

“3. The petition for removal does not allege the citizenship 
“of the parties, except at the date when it was filed, and it 1s 
“not shown elsewhere in the record that Stevens and Myrick 
“were at the commencement of the action citizens of a State 
“other than the one of which the plaintiff was at that date a 
“citizen. The court therefore can not consider the merits of 
“the ease. The judgment is reversed upon the ground that it 
“does not appear that the Circuit Court had jurisdiction ; and 
‘“‘the case is remanded to that court with instructions to send it 
“back to the State court.” 

It is submitted that these two authorities are decisive as to 
the present motion, and must control the right to amend in the 
Nreuit Court. 

The authorities cited in the last opinion of this court, that is, 
in the case of Stevens v. Nichols, are very many of them those 
quoted by counsel for defendant in error. Their effect, therefore, 
as precedents must be regarded as declared by this court, and as 
settled adversely to the contention of the defendant in error. 
An examination of the cases relied upon by the learned counsel, 
however, will show that in not a single opinion of this court re- 
ferred to by him was there a direction to amend, or a permission 
to amend, or by any fair interpretation a suggestion that there 
was power of amendment in the Circuit Court upon the return of 
a case removed from a State court. 

Thus in Parker vy. Overman, 18 Howard, 137, although it is 
stated that there was an amendment to the petition for removal, 
it does not appear but what the amendment was in the State 


court prior to the removal, which would have been entirely per- 


missible under the twelfth section of the judiciary act of 1789. 
[t certainly is not stated in the opinion delivered by Mr. Justice 
Grier that there was any amendment made, asked, or granted in 
the Cireuit Court, much less was there any permission given by 
the Supreme Coart for any such amendment. 

In Grace v. The American Central Insurance Company, 109 
U.S., at pages 284-5, this court did comment upon the neglect 
to aver citizenship, and pronounced it fatal to jurisdiction, and 
did remand the case. It is to be seen, from other parts of the 
opinion, that the court deemed it convenient and in the interest 
of ultimate justice between the parties to indicate its views on 
certain questions affecting the merits of their controversy. The 
order remanding the case to the Cireuit Court did not permit 
any amendment, much less did it direct any; and the case is not 
a precedent for an amendment of averments as to jurisdictional 
facts requisite for the removal of a case from a State court. 

It is to be gathered from the subsequent case of M. C. & L. 
M. Railway Company v. Swan, 111 U.S., at page 386, that the 
purpose of this court in Grace v. American Central Insurance 
Company was to indicate that a new trial might come on in the 
Circuit Court (possibly by a dismissal without prejudice of the 
then action and the commencement of a new suit), in which 
event the averment of jurisdiction could be more completely 
made. But there is nothing in the case in 111 U.S. asserting 
or fairly implying any recognition of a right to amend aver- 
ments essential to a removal. 

The construction given by this court to the case of M. C. & 
L. M. Railway Company v. Swan, 111 U.S., is distinctly de- 
clared in the later report of Hancock v. Holbrook, 112 U.S. 
231, as being in effect that a cause will, for want of proper juris- 
dictional averments, always be peremptorily reversed, with orders 


to remand to the State court. 


- 


The deduction sought to be drawn by counsel for defendant 


in error from the case of Thaver vy. Life Insurance Company, 


oe 


112 U.S. 719-720; is not warranted, as clearly appears from the 
most recent citation of that case. It is quoted by Mr. Justice 


Harlan in the opinion rendered in Stevens v. Niehols, No. 190 


of the pore “ent term, and is quoted is authority for the general 
and inexorable rule that the jurisdictional facts requisite for re- 
moval of a suit must distinetly and affirmatively appear in the 
record. No jp rmission to se ne Wiis there rived No right lo 
amend was recognized, 

Learned counsel for defendant in error dwells with emphasis 
pon the Cuse of Ayres Ve Watson. Ile rs; >. 304. whieh, how 
ever, we would observe in passing, being of an earlier date than 
Cameron v. Hodees, 127 U.S. 326. or Stevens v. Nichols, No. 


190 of present term, must vield to the later decisions, 


But it will be observed that in Avres v. Watson the object of 


the court was simply to distinguish between those essential aver- 
ments required by the second section of the Let of Removal of 
1875 and those merely formal or modal proceedings which are 
defined in the third seetion. It was not at all necessary in that 
ease to decide whether the omission of an averment of eitizen- 
ship was fatal or could be cured by amendment; and it is 
respectfully submitted that that point is not covered by the 
decision in) Ayers Ve Watson, nor Was it intended by the court 
that it should be so supposed. 

It is respectfully submitted that, in view of the last reported 
ease of Cameron v. Hodges, and the last announeed decision in 
Stevens v. Nichols, the rulings of this court must be assumed 
as settled to the effect that where the failure of jurisdiction results 
from -a want of averment of essential jurisdictional facts, for 
example, citizenship, the inexorable mandate will be one of rever- 
sal coupled with an order to send back the case to the State court 
from which it came. 

We respectfully ask that the motion be denied. 

JOHN MASON BROWN, 
Of Counsel for Plaintiff in Erro: 


May 3, 188%. 
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SUPREME COURT OF UNITED STATES, 
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Di ti nidant mn Error. 


BRIEF FOR DEFENDANT IN ERROR, 


This action was to recover damages for personal injuries 
received by the plaintiff in the state of Indiana, by the 
alleged negligence of the agents and servants of John M. 
Douglass, a receiver engaged in operating the railroad of 
the defendant in that state. 

The court below arrested the cause from the jury, and 
rendered judgment for the defendant. This judgment was 
correct, because: 

Ist. The action was not authorized by the Circuit Court 
for the District of Indiana, the court whose officer had 
incurred the liability, according to the allegation of the 
complaint. 

2d. The action was brought more than sixty days after 
the date of the discharge of the receiver, and the order of 
the Circuit Court of Indiana required all claims to be pre. 


sented within sixty days. 
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sd. The order'of the Cireuit Court of Indiana merely 


substituted the Railroad Company for the Receiver, as cus- 
todian of the property, and reserved to that Court full juris- 
diction of the cause for the purpose of determining all claims 
against the receivership which had arisen in Indiana, and 
did not authorize independent suits against either the re- 
ceiver or the defendant. 

by agreement, the several orders of the several courts of 
Ohio, Indiana, Illinois, and Kentucky, appointing receivers, 
have been made part of the record in the cause. 

It will be seen, upon examination of these orders, that 
the principal proceeding was that which was commenced 
and prosecuted in the Circuit Court for Indiana. (See Ex- 
hibit No. 1). It was first in point of time, having been 
made Noy. 17, 1876. It directed all the property of the 
Company. wherever situated, to be placed in possession and 
control of the receivers appointed on that day. It con- 
cludes with these words (p. 4): ; 

“This order, as to the appointment of receivers, and as 
to so much of the mortgaged property as is situated beyond 
the jurisdiction of this court, is subject to the approval of 
orders to be made in the Circuit Court of the United States 
for the Southern District of Illinois, and in the Cireuit Court 
for the Southern District of Ohio, in supplemental proceed- 
ings to be instituted by the complainants in the said courts 
for the recognition of the receivers hereby appointed, and 
vesting them with full powers to act in such districts.” 

The order made by the Illinois Court was made on, the 
following day. It recited the Indiana order, and extended 
the receivership to property within its own Jurisdiction. It 


required no additional bond from the receivers. (See p. 9). 
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The petition does not state the character in which the de- 
fendant is sued, but it appears from the petition for removal! 
(p. 15 R.), that it is a corporation under the laws of Indi- 
ana, and has no corporate existence in Kentucky; and it 
appears from the order of the Louisville Court of Chancery 
(p. 16 Ap.), that the line of railroad of defendant extends 
from Cincinnati. Ohio, through the states of Ohio, Indiana, 
and Illinois, to East St. Louis, Llinois, and that it was the 
owner of a branch line extending from North Vernon, In 
diana, to Louisville, Kentucky. The proceeding in Ken- 
tucky was strictly ancillary, and the Chancery Court did 
not assume to exercise jurisdiction outside of Kentucky. 
Its order is made subject to the preceding orders of the 
courts in the other states as to all property outside of Ken 
tucky. (P. 18, Ap.) ) 

The injury to plaintiff oceurred in Indiana, in January, 
1884, while receiver Douglass was operating the line. As 
the law then existed, no suit could have been brought 
against him without the leave of the court which appointed 
him. 

Barton vs. Barbour, 104 U. S., 126. 

It is equally clear that, in the absence of an assumpfion, 
by the owner of property which is, or has been, in the hands 
of a receiver, of the obligations of the receiver, such owner 
is not liable therefor. 

Ryan vs. Hays, 62 Tex., 42. 

International Co. vs. Ormond, do 274. 

Memphis Co. vs. Stringfellow, 44 Ark., 544. 


Ohio Co. vg. Davis, 23 Ind.. 560. 


Bell ws. Co., 53 Ind., 57. 

Metz ws. Co., 58 N. Y., 61. 

The inquiry is thus narrowed to the question whether the 
defendant assumed the alleged obligation of the receiver to 
the plaintiff, and subjected itself to an action by the plaintiff. 

Inasmuch as it was the officer of the Indiana Court which 
incurred the liability, that court alone possessed the power 
to dispose of it. What did that court order with reference 
to it? 

The court below overruled a demurrer to the petition, 
hecause it contained an allegation that the defendant had 
made an unqualified assumption of the receiver’s obligation 
to plaintiffin consideration of the restoration of its property. 
But the answer brought into the record the orders of the 
Circuit Court for Indiana (p. 21, R. 23). Under the order 
of April 1, 1884 (R. p. 23), that defendant received and 
held its own property, as Receiver. It was ordered that 
“the said Ohio & Mississippi Railway Company shall take 
and hold the said property in place and stead of said re 
ceiver, under the authority of the court, and subject to 
such orders as it may hereafter make, requiring it to pay 
any and all claims or liabilities incurred during the receiver 
ship,” etc. And the order proceeds: “ And it is further 
ordered that all claims against said receivership shall be 
presented to the court for adjudication within sixty days 
from this date, and not thereafter.” 

In the same order is found the apprcval of the bond re- 
quired by the order of March 17th, 1884. 

The order of March 17 contemplated an absolute delivery 


of the property of the defendant, and reliance upon the bond 


~ 


o 


alone for the protection of the receiver, but the views of the 
court had manifestly changed, so that, on April Ist the 
order provided for retention of possession by the court and 
control of the property, and the defendant took it * an place 
and stead of such receiver, and under the authority of the 
court,” and subject to future orders of the court. 

The Louisville Chancery Court, on April 2d, 18384, upon 
presentation of the Indiana order of March 17, 1884, or- 
dered the receiver to surrender all of the property which 
was situated in Kentucky, unto the defendant, which should 
_ take, hold, and operate the property aforesaid in place of 
said receiver, and subject to such orders as the court may 
hereafter make, requiring it to pay claims,” ete. (R. p. 27.) 

An examination of these orders shows that the several 
courts which had taken jurisdiction of the cause, had uni- 
formly acted upon the principle that they would not inter- 
fere with each other in the control of the property, or of 
their respective receivers. For, while there was but one 
receiver, there were four receiverships, each independent 
of all others. And, in delivering the property to the Com 
pany, in April, 1884, the courts adhered to the same rule, 
each reserving to itself the right to pass upon and enforce 
only claims which had arisen within the territorial limits of 
its own Jurisdiction. 

The present is purely an action of fort. The petition al- 
leges (R. p. 5) that the “plaintiff was greatly injured by 
and because of, and through, the willful neglect of the said 
John M. Douglass, receiver, and his assistants, agents,” ete., 
“then in charge of said train.” ete.; and, again, after de- 


scribing the accident, the petition proceeds: “ all of which 
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was occasioned by the willful neglect,” ete. These allega- 
tions are repeated in various forms. Learned counsel for 
plaintiff in error argues that the petition alleges a contract, 
and, inferentially, that the action is for the breach of such 
contract, and that it was as much the contract of the re- 
ceiver of the Louisville Court as of the receivers appointed 
by other courts. This is answered by the fact that the 
action sounds in tort only. There is no allegation of a con- 
tract with Douglass. It ‘is alleged that fare was paid by 
plaintiff, but to whom it was paid is not stated. The transit 
began in St. Louis, Mo. There was no receivership in 
Missouri. Railroad companies, throughout the United 
States, recognize and honor tickets sold over their respec 
tive lines by connecting lines, and all that could be inferred 
from the pleadings in this case would be that plaintiff was 
rightfully on board a train, in Indiana, which train was 
under control of an officer of the U.S. Cireuit Court for 
Indiana, who must be presumed to have authorized some 
one to sell a ticket which the plaintiff held, and which en. 
titled him to ride upon the road through the state of Indi 
ana. Who sold the ticket, what its terms were, we do not 
know. There is no allegation upon these subjects. The 
fact that the several courts named took jurisdiction of the 
several causes, and severally took possession of different 
parts of the property of the company, excludes the assump- 
tion made by plaintiffs counsel that the receiver in one of 
the states would, or could, undertake to control the use of 
the property outside the jurisdiction of the court appointing 
him, or make contracts with third persons, which another 


receiver would be bound to observe. Passengers upon a 
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line thus situated, must, in the absence of allegation and 
proof, be presumed to be in contract relations with each 
receiver, as to his own division. If the foregoing view be 
correct, there was no error in the action of the court. below. 
If the foregoing be incorrect, it is only because the Circuit 
Court for Indiana had exclusive jurisdiction over the prop- 
erty, and over the receivers, in all of the states in which 
orders were made. It was held by this court in Muller ve. 
Dows, 94 U.S., 444, that the Circuit Court in one state has 
jurisdiction to foreclose a mortgage upon an entire railroad, 
although a part of the line extends into another state, where 
the court has jurisdiction of the parties—the mortgagor and 
the trustees. In this state of the law, it is plain that the 
court for Indiana had full jurisdiction of the entire subject 
matter, and that the ancillary suits were unnecessary at 
least. But for the permission given in the order made by 
that court, the actions subsequently brought in other states 
could not have been sustained. If sustained, it must be by 
virtue of such permission, and according to its terms, and 
the Louisville Court obtained jurisdiction only of property 
actually in Kentucky, and transactions of its own receiver 
in reference thereto. 

The case cited from 30th F. R., p. 170, does not bear 
upon the subject under discussion. It does not appear that 
there were two receiverships. The Court in Louisiana, was 
evidently dealing with its own receiver, although the acts 
in question occurred in Texas. This might well be, under 
the authority of Muller vs. Dows. 

Second. The Circuit Court of Indiana, required all claims 


against its receiver to be presented to itself, and fixed the 


a, 
eae. 
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period of sixty days as the limit of time within which it 
should or could be done (R. }). 24). As this claim was nol 


presented to that court at all, it is not important to consider 
the effect of the limitation as to time. 

It is to be observed, however, that the power reserved to 
itself by the Louisville Court, was limited. Ist. To claims 
arising within the state of Kentucky. 2d. To such claims 
as had arisen within the state of Kentucky, and which 
should be presented to the court within sixty days, next 
after April 2d, 1884 (R. p. 27). What authority was pos. 
sessed by the Louisville Court to authorize a suit at law 
against the Ohio & Mississippi Railway Company touching 
a claim which arose in Indiana’ What authority did it 
possess, in that behalf, after the expiration of sixty days 
from the date of its order discharging the receiver? The 
order permitting the plaintiff to bring this action was made 
July 5, 1884, more than four months after the order dis- 
charging the receiver was made. The court discharged the 
receiver on April 2, 1884. The entire property of the Rail- 
wav Company, other than that which was situated in Ken- 
tucky, was already in possession of the Company, by virtue 
of the orders made March 17 and April 1, in Indiana. The 
Kentucky Court had, on April 2, been advised of the orders 
made in Indiana, and of compliance therewith by the com- 
pany, in all respects, including the giving of a bond to the 
receiver, and it ordered the delivery of the Kentucky prop- 
erty, without further conditions, with a single reservation, 
to-wit : that the company should take and hold the property 
(7.e. the Kentucky property), * subject to such orders as the 


court may hereafter make, requiring it to pay claims or lia- 


oe 


bilities incurred during the receive rship,” ete. (KR. p. 27): 
and requiring all claims to be presented within si ty days. 
The power reservea did not authorize the assumption of 
jurisdiction to hear, or take any action with reference to, 
claims which arose in Indiana, under another “Receiver- 
ship.” The Indiana receivership was in the case of King 
vs. O. & M. Co., the Kentucky receivership was created in 
the case of Garrett ws. do. 

It follows that, if this action can be maintained, it must 
be upon the ground that there was an undertaking upon 
the part of the company, to all creditors, to pay all liabili- 
ties of the receiver, in Indiana, and that this undertaking 
was of such a character as to create privity between the 
company and such creditors, which would enable them to 
maintain actions upon it. There was no such undertaking. 
The agreement of the company was, that it would hold the 
property subject to the orders of the court, and pay such 
claims as the court should order paid. The plaintiff so 
understood the order. This action was not brought upon 
the assumption, that defendant had made a contract to pay 
all claims against the receiver, but was based upon the 
theory, that the defendant held the property subject to the 
equitable jurisdiction of the Chancery Court,which possessed 
the power to pass upon the plaintiffs demand, and en- 
force it, and could, for the information of the chancellor's 
conscience, send an issue out of Chancery to the law Court. 
(R. p. 4.) 

There was no agreement to pay liabilities generally. 
The undertakings of the defendant were as follows (see 


Record, p. 9): 
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Ist. To file consent of Allen Campbell. This was done. 

2d. To deliver to Douglass, a bond in the sum of $500,000, 
pavable to him, for the benefit of whom it might concern, 
conditioned, ete. 

Upon compliance with these conditions, the property was 
to be taken and held by defendant, “in place of said re 
ceiver,” and “subject to such orders as the court” might 
thereafter make, ete. 

Plainly, there was no general undertaking, or personal 
agreement, of defendant to pay all liabilities of the receiver. 
It agreed to give a bond of limited amount. Action upon 
that bond is the only one which, upon any construction of 
the order. could he brought against it. Defendant mas not 
re quired to he an obligor of this hond. It was sufficient that 
it was of sucha character as to be satisfactory to the Court. 
The bond itself is not set out in the record. It only appears 
that bond was given. Whether defendant signed the bond 
or not does not appear. If it did sign it, and an action 
were brought upon it, it would be a complete defense that 
defendant had paid $500,000 upon claims, properly adjudi 
cated in any of the courts named. This consideration es 
tablishes that there was no agreement to pay these liahili 
ties upon which an action at law would lie against the de- 
fendant, in favor of any of the creditors of the receiver. 

It is unnecessary to examine the authorities relating to 
the right of third persons to sue upon contracts made be- 
tween two persons. In all of these cases (the class referred 
to in Bank vs. Lodge 98 U. S., 123), in which it was held 


that a third person could sue, there was not only a delivery 


1] 


to the defendant of property in which plaintiff had an 


interest, but there was an erpress aqgreeme at to pry 


plaintiff. 
Brewer ws, Dyer, 4 (‘ush.. ‘> 1(), 


(Carnegie sx. Morrison. 2 Mete., 381. 


Respectfully submitted, 


Ww. M. Ramsey, 


LAWRENCE MAXWELL, JR.. 


Counsel for Defendant in Error. 


SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1888, 
avo. S72. 


W. W. CREHORE. Plaintiff in Error. 
is. 


Tue Ouro & Mussisstpp1 Rartway Co. 
MOTION AND BRLEF OF DEFENDANT IN ERROR. 


MmMowTrlow. 

The Ohio & Mississippi Railway Co., defendant in error, 
respectfully represents to the court, that at the time of the 
commencement of said action in the Louisville Law and 
Equity court, as well as at the time of the filing of the 
petition for.removal, the plaintiff was a citizen, as well as 
a resident of the state of Ohio, and the defendant a citizen 
of the state of Indiana; but that by inadvertence the petition 
for removal failed to state the citizenship of the parties at 
the time of the commencement of the action. 

The defendant in error, therefore, prays that the judg- 
ment of reversal herein may be so framed as to omit 
therefrom an absolute direction to the Circuit court, to 
remand the cause to the Louisville Law and Equity court, 
to the end that this defendant may take such steps in the 


Circuit court, or in the Louisville Law and Equity court 


2 


as may be proper for the correction and amendment of said 
petition for removal, and of the record and proceedings in 
that behalf. 
LAWRENCE MAXWELL, Jr., 
Of Counsel for Defendant in Error. 


a Be & a eo 
The record does not show affirmatively the citizenship of 
the parties at the commencement of the action in the State 
court. I coneede, therefore, that the judgment should be 
reversed. And if the parties were in fact not citizens of 
different states when the action was commenced, as was 
the case in Railway Company vs. Swan, 111 U. S., 379, 


there could be no objection to an order in this court direct- 


ing the Circuit court to remand the case at once to the 


State court. 

But while the proceedings for removal were defective, it 
is admitted that the case was really one which the defend- 
ant was entitled to have removed, and the defendant, there- 
fore, asks for an opportunity to take such steps in the State 
and Circuit courts as may be proper for the amendment 
and correction of its defective proceedings for removal. 
That opportunity is of course foreclosed if this court enters 
an absolute order for the remanding of the case to the 
State court. 

The defect in the petition for removal was not noticed 
below; the order of removal was made without objection, 
and no exception thereto was taken at any time by the 


plaintiff. The circumstances therefore justify the granting 


' 

3 
of the present application, unless it must be refused upon 
the ground that the lower courts would have no power, if 
the case were remanded for further proceedings, to author- 
ize an amendment and correction of the proceedings for re- 
moval. The question therefore is whether, if this court were 
simply to reverse the judgment and remand the case to the 
Circuit court, it would be competent for the defendant to 
take steps there, or in the State court, to correct and amend 
its former defective proceedings for removal, so as to make 
the record conform to the fact, and to secure the removal 
to which it was really entitled. I submit that the answer 
to this question is clear upon principle, and furthermore 
that the question is determined in our favor by repeated 
decisions of this court. 

In Parker vs. Overman, 18 How., 137, the petition for 
the removal of the case from the State court into the Cir- 
cuit court of the United States, averred simply that the 
parties “resided,” one ot them in Tennessee, and the other 


in Maryland. This court in passing upon the question of 


jurisdiction said (p, 141): “ Citizenship and residence are 


not synonymous terms; but as the record was afterwards 
so amended as to.show conclusively the citizenship of the 


parties, the court below had, and this court have, undoubted 


jurisdiction of the case.” 


In Grace vs. American Central Insurance Co., 109 U.S., 
278, there was the same defect as in Parker vs. Overman, 
in the proceedings for removal. The petition for removal 
alleged that, the defendant was a corporation of Missouri, 
and that the plaintiffs resided in New York, but the record 


failed to show of what state the plaintiffs were citizens. 
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Said this court (p. 285): “ As the judgment must be re. 
versed and a new trial had, we have felt it to be our duty, 
notwithstanding the record, as presented to us, fails to dis- 
close a case of which the court below could take cognizance, 
to indicate for the benefit of parties at another trial, the 
conclusion reached by us on the merits. And we have 
called attention to the insufficient showing as to the juris- 
diction of the Circuit court, so that, upon the return of the 
cause. the partie 8 may Fark such furthe ? steps, touching the 
matter, as they May he advised.” And the judgment Was 
accordingly “reversed and the cause remanded, with direc 
tions to set aside the judgment, and for such further pro- 
ceedings as may not be inconsistent with this opinion.” 
Referring to this case, and adverting to the fact that this 
court passed upon all the questions in the case aflecting 
its merits, notwithstanding the judgment of reversal for want 
of jurisdiction, Mr. Justice Matthews, in Railway Co. vs. 
Swan, 111 U.S., 379, at p. 386, said: “It was thought con- 
venient and proper to do so, in that case, because the re- 
cord itself made it probable, that its omission of the 
statements necessary to show jurisdiction was inadvertent, 
and might he supplied for a future trial v1 the S7171€ court.” 
The inadvertent omissions referred to, which this court 
thought might be supplied upon the remanding of the case, 
were precisely the omissions in the record at bar, viz: an 
omission in the petition for removal to state the citizen- 
ship of the parties. 

Thayer vs. Life Association, 112 U.S., 717, was a removal 
case in which the record did not disclose the citizenship: df 


one of the parties. Said this court (p. 719): “Since it does not 


~ 
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5 
appear affirmatively that the Circuit court had jurisdiction 
by reason of the citizenship of the parties, the decree must 
be reversed with directions, unless such jurisdiction, “upon 
the return of the COHUSBE, shall hy made to ap pe ar, to remand 
the suit to the State court.” 

In view of these decisions, the statement attributed to Mr. 
Justice Miller, in the report of Cameron vs. Hodges, 127 U. 
S., 322, that no precedent was known which would authorize 
an amendment to be made in the Ciréuit court, by which 
grounds of jurisdiction might be made to appear, which were 
not presented to the State court on the motion for removal, 
would seem to be inadvertent. The point really decided in 
Cameron vs. Hodges is however not open to dispute, for it 
is clear that the record in the Circuit court can not be cured, 
as was there attempted, by affidavits filed in this court. 

In Houser vs. Clayton, 3 Woods, 273, an amended peti- 
tion for removal was filed by leave of court, and one of the 
grounds for remanding the case was that such amended 
petition was unauthorized by law. But Mr. Justice Brad- 
levy overruled the motion, saying (p. 277): “ There is no 
good reason why a defendant should not be allowed to 
amend his petition, if by inadvertence it is imperfect as 
first presented.” 

In Barelay vs. The Levee Commissioners, 1 Woods, 254, 
there was a mistake in the petition for removal filed in the 
State court, as to the citizenship of the parties, but Mr. 
Justice Bradley held that the mistake was cured by a sup- 
plemental and amended petition filed in the Circuit court 
after the removal of the cause. 


In Ayres ve. Watson, 113 U.S., 594, the petition for re- 
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moval was filed after the case had been twice tried in the 
State court, and more than two years after the time had 

expired for filing a petition for removal under the act of 
1875. The case therefore presented squarely the question, 
to use the language of the opinion itself, of “the effect of 
the act of 1875 upon the jurisdiction of the court when the 
application is made at a later period of time than is allowed 


by that act 


** 
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This court answered that question, without 
dissent, in favor of the jurisdiction of the Ciréuit court. 
Said Mr. Justice Bradley, in delivering the opinion, p. 598: 
‘“ The second section defines the cases in which a removal 
may be made; the third prescribes the mode of obtaining 
it, and the time within which it should be applied for. In 
the nature of things, the second section is jurisdictional, 
and the third is but modal and formal. The conditions of 
the second section are indispensable, and must be shown by 
the record; the directions of the third, though obligatory, 
may to a certain extent be waived. Diverse state citizen- 
ship of the parties, or some other jurisdictional fact pre- 
scribed by the second section, is absolutely essential, and 
can not be waived, and the want of it will be error at any 
stage of the cause, even though assigned by the party at 
whose instance it was committed. Mansfield & Coldwater 
Railway Company vs. Swan, 111 U.S.,379. Application in 
due time, and the proffer of a proper bond, as required in 
the third section, are also essential if insisted on, but, ac- 
cording to the ordinary principles which govern such cases 
may be waived, either expressly or by implication. We 
see no reason, for example, why the other party may 


not waive the required bond, or any informalities in it, or 
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informalities in the petition, provided it states the jurisdic- 
tional facts; and if these are not properly stated, there 
18 110 good reEag8On why dn «dine ndment should not he 
allowed, so that they may he properly stated. So, as 
it seems to us, there is no good reason why the other 
party may not also waive the objection as to the time with- 
in which the application for removal is made. It does not 
belong to the essence of the thing; it is not, in its nature, 
a jurisdictional matter, but a mere rule of limitation. In 
some of the older cases the word jurisdiction is often used 
somewhat loosely, and no doubt cases may be found in 


which this matter of time is spoken of as affecting the 


jurisdiction of the court. We do not so regard it.” 


This decision, that the time prescribed by the third sec- 
tion of the removal act, for the filing of the petition, does 
not, “ belong to the essence of the thing.”’ and is not, “in 
its nature, a jurisdictional matter,” disposes of the only ar- 
gument that can be urged against the power of a court to 
permit the amendment of a petition for removal after the 
time prescribed by the act for the filing of an original peti- 
tion, for that argument rests upon the assumption, thus 
shown to be false, that the jurisdiction of the court expires 
with the efluxion of time. The jurisdiction does not expire, 
but remains if the jurisdictional facts exist,and whether those 
facts shall be permitted to be brought into the record, fully and 
completely, depends not at all upon the power of the court, 
but upon the exercise of its Just discretion under all the cir- 
cumstances ofthe case. To quote the language of this court, 
in Robertson vs. Cease, 97 U. S.,646, 651, “ such a course is 


peculiarly proper in this case, in view of the failure of the 
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plaintiff in error to make, in the court below, the precise 
question of jurisdiction which he urges upon our consider- 
ation.” It is not just that the defendant should lose the 
benefit of a jurisdiction to which it was entitled under the 
law, because of the mere inadvertent omission of its counsel, 
to which attention was never directed, and which was over 
looked, not only by all of the parties and counsel, but by 
the court itself, and discovered by no one until tong after 
the cause had come into this court. 

In Stevens vs. Nichols, decided at this term, there was no 
application in this court to have the cause remanded for 
further proceedings in the Circuit court, nor any showing 
that the citizenship of the parties was in fact such at the 
commencement of the action, as to have warranted the re- 
moval. The point now raised in this case was therefore not 
presented or passed upon, and the circumstance that the 
judgment of reversal directed that the case should be re- 
manded to the State court, can not be regarded as an ad- 
judication of the point presented now, much less as an 
overruling of the long line of decisions in this court, to 
which I have called attention. 


Respectfully submitted, 


LAWRENCE MAXWELL, Jr.. 
Of Counsel. 


SUPREME COURT OF THE UNITED STATES. 


W. W. CREHORE 
Outo & MrestsetPr! RAILRoaD Co, | 

It is hereby stipulated that the orders of the several 
courts of the United States and of the State of Kentucky, 
appointing receivers of the property of the defendant in 
1876, shall be made a part of the record in this cause, and 
that a copy of the order of the Cireuit Court of the United 
States for Indiana, is hereto attached, marked No. 1; that 
of the Cireuit Court for the Southern District of Hlinois as 
No. 2: that of the Cirenit Court for the Southern District 
of Ohio as No. 3: and that of the Louisville Chancery Court 
as No. 4. 

That John King, Jr., resigned, and John M. Douglass sue 


ceeded him, by appointment, of each of sai 
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NO 
an For Plaintiff in Error. 
ALUSTCmrCe eA risdiiie G 


For Defendant in Error. 


ENHIBIT No. 1. 
In Troe Cracurr Court or tHe Unirep Srares, ror THe Dis- 


Trict oF INDIANA—November Term, 1876. 


November 17, 1876.—Before Hon. Walter Q. Gresham, Judge. 


WittiAM Kina, JAmes G. Ross, ef a/., 1 Ny ATR 


Us - 
T Chancery. 
Tur Onto & Mississippr RatLway Co., ef al. } _— 


Now, on this 17th day of November, 1876, came the 
complainants, by George Hoadly, William T. MeClintoek, 
and Henry Crawford, their solicitors, and presented to the 
Court their said bill of complaint, duly verified by affidavit, 
and in pursuance of the prayer of such bill asked for the 
appointment of receivers of the mortgaged property in said 
bill mentioned. 

And thereupon the said Ohio & Mississippi Railway Com 
pany enters its tull appearance to this action and to said 
motion for a receiver by its solicitor, Charles A. Beecher, 


and admits all and singular the allegations of said bill of 


complaint, and it appearing to the Court that the material 
allegations of said bill of complaint are true, and that the 
complainants are entitled to the relief therein prayed for, 
so far as the appointment of receivers is concerned. 

It is therefore ordered and decreed that Daniel Torrance 
and John King, Jr, be and they are hereby appointed 
receivers of the property, estate and franchises of the said 
Ohio & Mississippi Railway Company, and especially of all 
and singular the line of railroad in the said bill deseribed, 
extending from Cincinnati, Ohio, through Vincennes, Indi. 
ana, to East St. Louis, in the State of Illinois, together with 
the branch line from North Vernon, Indiana, ta Louisville, 
Kentucky, and the branch from Shawneetown, Illinois, 
through Springfield to Beardstown, together with all the 


equipment, appurtenances, fixtures, supplies, material, 


books, papers and accounts belonging or appertaining unto 
said main line or branches, or used in stating the accounts 
of the said corporation, and all the moneys, assets and 
other property of the said corporation. 

And the said recelvers are ordered to each execute a bond 
in the sum of two hundred thousand dollars with sureties, 
to be approved by either the District Judge of the Northern 
District of Illinois, or the District Judge of the Southern Dis- 
trict of Ilinois, or the Circuit Judge of the Seventh Judicial 
Circuit. 

And on the execution and approval of such bond, the 
said receivers are ordered to forthwith enter into the pos 
session and management of all and singular the said prop- 
erty of which they are appointed receivers, and for the 
purpose of executing the trust with which they are here 
with invested, they are hereby authorized to use and em 
ploy in the maintenance and operation of said railway all 
the property and franchises of the said Ohio & Mississippi 
Railway Company as tully and completely in every respect 
as the said corporation might lawfully do under its charter, 
and the laws of the several States where its property is 
situate, and during all such possession the said receivers are 
authorized to levy and collect tolls and receive all the in 
come derived therefrom, and hold and disburse the same 
under the orders of this Court from time to time in the 
premises. 

And all the officers, agents and employes of the said 
Ohio & Mississippi Railway Company are ordered and re- 
quired forthwith on the demand of said receivers to dis- 
close and deliver over unto such officers of this Court all 
and singular the property, books, papers, moneys and assets 


of the said corporation in their control, possession or 


authority; and all such officers, agents and emploves are 


hereby enjoined and restrained from in any manner inter 


fering with the possession of said receivers or their man 
agement of such trust property. 

And out of the moneys which from time to time come into 
their hands as such receivers from the operation of said 
trust property, they are authorized and required to pay all 
the operating expenses incurred in managing the said prop 
erty and the further expenditures for necessary and proper 
repairs and renewals to keep said trust property in efhieient 
state to discharge its duty as a publie carrier. And shall 
also pay all and singular the State, county, and other taxes 
which may be legally levied on the said property or any 
part thereof. And said receivers are further authorized and 
directed to pay and discharge all the ticket and freight bal 
ances now justly due to connecting roads. 

And after the said payments being made, the said receiv 
ers are authorized to use the surplus earnings in the pay 
ment and discharge of all past due obligations of said Ohio 
& Mississippi Railway Company, incurred for labor done or 
supplies furnished in the actual operation of said line of 
railroad or branches, at any time during the four months 
lummediately preceding the entry of this order. 

In the discharge of their duties as such receivers they are 
authorized to employ, retain and discharge from time to 
time, at their discretion, all such agents and employes which 
they may deem necessary or proper to efficiently operate the 
said trust property; and they are directed to open proper 
books of account, and state therein the receipts and dis- 
bursements of their said trust, and shall trom time to time 
make and file with the clerk of this court monthly reports 
of their trust. 

This order, as to the appointment of receivers and as to 
so much of the mortgaged property as is situate beyond the 
jurisdiction of this court, is made subject to the approval of 
orders to be made in the Cireuit Court of the United States 


for the Southern District of Illinois, and in the Circuit Court 
of the United States for the Southern District of Ohio, in 
supplemental proceedings to be instituted by the complain 
ants in the said courts for the recognition of the receivers 
hereby appointed, and vesting them with full powers to act 
in such districts. 

Prope rly certifle d. 


EXHIBIT No. 2. 
In THE Circurr Court or tue UNiItep STATES FOR THE Sours. 
ERN District or ILLINOIs. 
November 18, 1876.—Present, Hon. Samuel H. Treat, Dist, Judge. 


WituraM Kine, Joun W. Garrett, Ropert ) 
GARRETT, and T. HARRISON SARBEPT, Har 
ners under the firm name of Ropert GaR- 
RETT & Sons and James (. Ross, 


a In Chancery. 

OQuio & Muississipr: Raitway Co.. ALLAN 
CAMPBELL and Farmers LOAN AND TRUST 
(COMPANY. 


| 

Now, on this 18th day of November, 1876, came the com- 
plainants by George Hoadly, William T. McClintock and 
Henry Crawford, their solicitors. and presented to the court 
their bill of complaint, duly verified by affidavit, and in pur- 
suance of the prayer of said bill asked for the appointment 
of receiver of the mortgaged property in such bill men- 
tioned ; and thereupon the said the Ohio & Mississippi Rail- 
way Company, entered its full appearance to this action and 
to said motion for a receiver by its solicitor, Charles A. 
Beecher, and admits all and singular the averments of said 
bill of complaint; and it appearing to the court that the 
material allegations of said bill of complaint are true, and 
that the complainants are entitled to the relief therein 
prayed for so far as the appointment of receiver is con- 
cerned; and it further appearing that on the 17th day of 


November, 1876, in a certain suit in equity then pending in 
the Cireuit Court of the United States, within and for the 
District of Indiana, wherein the said complainants were 
complainants, and the said defendants were defendants, a 
certain interlocutory order was made and entered in the 


words and figures following, that is to sav’ 


WittiaAM Kina, James G. Ross, ef a/., 
rs. Chancery. 
Tue Ouro & Mississipp: Raibway Company, ef al. | 

Now, on this l7thday of November, 1876, came the com 
plainants by George Hoadly, William T. MeClintoek and 
Henry Crawford, their solicitors, and presented to the court 
their said bill of complaint, duly verified by affidavit, and in 
pursuance of the praver of such bill asked for the appoint 
ment of receiver of the mortgaged property in such bill men 
tioned, and thereupon the said Ohio & Mississippi Railway 
Company entered its full appearance to this action, and to 
said motion for a receiver by its solicitor, Charles <A. 
Beecher, and admits all and singular of said bill of com 
plaint, and it appearing to the court that the material alle- 
gations of said bill of complaint are true, and that the com 
plainants are entitled to the relief therein praved for, so far 
as the appointment of receiver is concerned. 

It is therefore ordered and decreed that Daniel Torrance 
and John King, Jr., be and they are hereby appointed re 
ceivers of the property, estate and franchises of the Ohio & 
Mississippi Railway Company, and especially of all and sin 
vular the line of railroad.in this bill deseribed, extending 
from Cincinnati, Ohio, through Vincennes, Indiana, to East 
Lines, in the State of Illinois, together with the branch 
line from North Vernon, Indiana, to Louisville, Kentucky, 


and the branch line from Shawneetown, Illinois. through 


cient 


Springfield, Illinois, to Beardstown, together with all the 
equipment, appurtenances, fixtures, supplies, material, 
hooks, papers and accounts belonging or appertaining unto 
said main line or branches, or used in stating the acoounts 
of said corporation, and all moneys, assets and other prop- 
erty of the said corporation ; and the said receivers are or 
dered to each execute a bond in the sum of $200,000, with 


sureties to be approved by either the District Judge of 
the Northern District of Illinois, or the District Judge of 
the Southern District of Illinois, or the Circuit Judge of 


the Seventh Judicial Cireuit. And on the execution and 
approval of such bond, the said receivers are ordered to 
forthwith enter into and in possession and management of 
all and singular the said property of which they are ap 
pointed receivers, and for the purpose of executing the trust 
invested, they are hereby authorized to use and employ in 
the operation and maintenance of said railway all the prop 
erty and franchises of the said Ohio & Mississippi Railway 
Company, as fully and completely in every respect as the 
said corporation might lawfully do under its charter, and the 
laws of the several states where its property is situated, and 
during all such possession the said receivers are authorized 
to levy and collect tolls, and receive all the income derived 
therefrom, and hold and disburse the same under the orders 
of this court from time to time in the premises, and all the 
officers, agents and emploves of the said Ohio & Missis- 
sIppl Railway (Company are ordered and required forthwith 
on the demand of said receivers to disclose and deliver over 
unto such officers of this court all and singular the property, 
books, papers, moneys and assets of the said corporation in 
their control, possession or authority. And all such officers, 
agents and emploves are hereby enjoined and restrained 
from in any manner interfering with the possession of said 


receivers or their management of such trust property, and 


out of the moneys which from time to time come into their 
hands as such receivers; from the operation of said trust 
property they are authorized and required to pay all the op 
erating expenses incurred in managing the said property, 
and the further expenditures for necessary and proper re 
pairs and renewals, to keep said trust property in an eff 
cient state, to discharge its duties as a public carrier, and 
shall also pay all and singular the state, county and other 
taxes which may be legally levied on the said property or 
any part thereof, and after the said payments are made the 
said receivers are authorized to use the surplus earnings in 
the payment and discharge of all past obligations of said 
Ohio & Mississippi Railway Company, incurred for labor 
done or supplies furnished in the actual operation of said 
line of railroad or branches, at any time during the four 
months immediately preceding the entry of this order. In 
the discharge of their duties as such receivers they are au 

thorized to employ, retain and discharge fromtime to time, 
at their discretion, all such agents and employes which they 
may deem necessary or proper to efficiently operate the said 
trust property, and they are directed to open proper books 
of account, and state therein the receipts and disbursements 
of their said trust, and shall from time to time make and 
file with the clerk of this court monthly reports of their 
trusts. This order, as to the appointment of receivers, and 
as to so much of the mortgaged property as is situated be 

yond the jurisdiction of this court, is made subject to the 
approval of orders to be made in the Circuit Court of the 
United States for the Southern District of Illinois, and the 
Circuit Court of the United States for the Southern District 
of Ohio,on supplemental proceedings to be instituted by the 
complainants in the said courts for the recognition of the 
receivers hereby appointed, and vesting them with full 
powers to act in such districts. 


A true copy—Attest—J. D. HowLanp. 


ceivership ought to be so 


And it further appearing to the court that the said Re. 


extended as to embrace all the 


subjects and matters in said bill of complaint, so far as the 


same are within the jurisdiction of this court. It is, there 


fore, adjudged and decreed that the said Daniel Torrance 


and John King, Jr.. be. 


and they are, hereby appointed Re- 


ceivers of all the said mortgaged premises and property, so 


far as the same are or may come within the jurisdiction of 


this court, with all the powers, rights and privileges, and 


subject to the limitations, duties and restrictions in said or 


der of the Circuit Court for t 


specified. 


he District of Indiana aforesaid 


This appointment to take effect and be in force 


from and after the filing in the Clerk’s office of said last 


named eourt ot the honds required by said order. which 


bonds shall stand and operate as security for the perform 


ance by said Receivers of their duties within the jurisdie- 


tion of this court, as effectually and to the same extent as 


in the District of Indiana: 


and it is further ordered that in 


the discharge of their duties as such Receivers, they, the said 


Torrance and King, as such 


Receivers, shall receive from 


and pav to all other and connecting railroad companies any 


and all balances of money due, and to grow due on aceount 


of the transportation of freight and passengers. This order 


is made with leave to any of the defendants or any person 


interested in the said mortgaged property, or as creditor of 


said company to appear and intervene for their interests 


within sixty days after the first day of the next term of this 


court, and ask to set aside or modify the same in any par- 


ticular. 


Prope rly ‘4 rtified 
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EXHIBIT No. 3 
Tue Unirep States oF AMERICA, SouTHERN District or Onto, 
WESTERN DIVISION—ss 

At a stated term of the Circuit Court of the United States 
of America, within and for the Western Division of the 
Southern District of Ohio, in the Sixth Judicial Cireuit of 
the United States of America, begun and had in the court 
rooms, at the city of Cincinnati, O., in said district, on the 
first Tuesday of October. being the 3d day of that month, in 
the year of our Lord one thousand eight hundred and sev 
enty-six, and of the independence of the United States of 
America, the one hundred and first. 

Present, the Honorable Philip B. Swing, District Judge. 

On Monday, the 20th day of November, 1876, among the 


proceedings had were the following, to wit :— 


WitLiAM Kine, JAMES G. Ross, ef al., } Chancery. 

Us. Receivers 
Tue Onto & Mississippe: RAILWAY CoMPANY, et al. } Appointed. 
Now, on this 20th day of November, 1876, came the com 
plainants, by George Hoadly, William T. MeClintock and 
Henry Crawford, their solicitors, and presented to the court 
their bill of complaint, duly verified by affidavits, and in pur 
suance of the prayer of said bill, asked for the appointment 
of receivers of the mortgaged property in such bill men 
tioned; and thereupon the said The Ohio & Mississippi 
Railway Company, entered its full appearance to this action 
and to said motion for a receiver, by its solicitor, Charles A. 
Beecher, and admits all and singular the averments of said 
bill of complaint; and it appearing to the court that the 
material allegations of said bill of complaint are true, and - 


that the complainants are entitled to the relief therein 


L] 


prayed for, as far as the appointment of receiver is con 
cerned. 

And it further appearing that on the 17th day of Novem 
ber, IS76, in a certain suit in equity then pending in the 
Cireuit Court of the United States, within and for the dis 
trict of Indiana, wherein the said complainants were com- 
plainants, and the said defendants were defendants, a certain 
interlocutory order was made and entered in the words and 


figures following, that is to say: 


Circuit Court or tue Unirep States, Districr or INDIANA. 
WititaM Kina, James G. Ross, et al. 

vs. Chancery 
Tue Ouro & Mississipr: RAtILway ComPANy, ef al. } 

Now, on this 17th day of November, 1876, came the com- 
plainants, by George Hoadly, Wm. T. MeClintock and Henry 
Crawford, their solicitors, and presented to the Court their 
said bill of complaint, duly verified by affidavit, and in pur 
suance of the prayer of such bill asked for the appointment 
of receiver of mortgaged property in such bill mentioned ; 
and thereupon the said The Ohio & Mississippi Railway 
Company entered its full appearance to this action, and to 
said motion tor a receiver by its solicitor, Chas. A. Beecher, 
and admits all and singular the averments of said bill of 
complaint; and it appearing to the court that the material 
allegations of said bill of complaint are true, and that the 
complainants are entitled to the relief therein prayed for, 
so far as the appointment of receiver is concerned. 

[It is therefore ordered and decreed that Daniel Torrance 
and John King, Jr., be and they are hereby appointed re- 
ceivers of the property, estate and franchises of the Ohio & 
Mississippi Railway Company, and especially of all and sin- 
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vular the line of railroad in the bill described, extending 

from Cincinnati. Ohio. through Vincennes, Indiana, to East 

St. Louis. in the State of Illinois, tovether with the branch 

line from North Vernon. Indiana, to Louisville, Ky., and the 

branch line from Shawneetown, Ill... through Springfield, [L., 
to Beardstown, together with all the equipments, appurten 

ances, fixtures, supplies, material, books, papers, and ac 
counts, belonging or appertaining unto said main line or 
branches, or used in stating the accounts of said corporation, 
and all the monevs, Assets and other property of the said 
eorporation : and the said receivers are ordered to each ex 

ecute a bond in the sum of $200,000, with sureties to be 
approved by either the District Judge of the Northern Dis 

trict of Illinois, or the District Judge of the Southern Dis 

trict of Illinois, or the Circuit Judge of the Seventh Judicial 
Circuit. 

And in the execution and approval of such bond, the said 
receivers are ordered to torthwith enter into and in posses 
sion and management of all and singular the said property 
of which there are appointed receivers, and for the purpose 
of executing the trust with which they are herewith in 
vested, thev are hereby authorized to use and employ in 
the operation and maintenance of said railway, all the prop 
erty and franchises of the said Ohio & Mississippi Railway 
Company, as fully and completely in every respect as the 
said corporation might lawfully do under its charter, and 
the laws of the several States where its property is situated, 
and during all such possession the said receivers are author 
ized to levy and collect tolls, and receive all the income de 
rived therefrom, and hold and disburse the same under the 
orders of this court, from time to time, in the premises: 
and all the officers, agents and emploves of the said Ohio 
& Mississippi Railway Company are ordered and required 


orthwith on the demand of said receivers to disclose and 


deliver over unto such officers of this court, all and singu 
lar the property, books, papers, moneys and assets of the 
said corporation, in their control, POSSESSION or authority 
and all such officers, agents and emploves are hereby en 
joined and restrained from in any manner interfering with 
the possession of said receivers or their management of such 
trust property; and out of the moneys which from time to time 
come into their hands, as such receivers, from the operation 
of said trust property the are authorized and required to 
pay all the operating expenses incurred in managing said 
trust property, and the further expenditures lor necessary 
and proper repairs and renewals to keep said trust property 
in an efficient state to discharge its duty as a publie car 
rier; and shall also pay, all and singular, the state, county 
and other taxes which may be legally levied on the said 
property, or any part thereof; and after the said payments 
are made, the said receivers are authorized to use the sur 
plus earnings in the payment and discharge of all past due 
obligations of said Ohio & Mississippi Railway Company 
incurred for labor done or supplies furnished in the actual 
operation of said line of railroad or branches, at any fime 
during the four months immediately preceding the entry of 
this order; in the discharge of their duties as such receiv 
ers, they are authorized to employ, retain and discharge, 
from time to time, at their discretion, all such agents and 
emploves which they may deem necessary or proper to 
efficiently operate the said trust property, and they are 
directed to open proper books of account, and state thereon 
the receipts and disbursements of their said trust, and shall 
from time to time make and file with the clerk of this court 
monthly reports of their trusts. 

This order as to the appointment of receivers, and as to 
so much of the mortgage property as is situated beyond the 


jurisdiction of this court, is made subject to the approval 
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of orders to be made in the Circuit Court of the United 
States for the Southern District of Illinois, and the Circuit 
Court of the United States for the Southern District of Ohio, 
in supplemental proceedings tO he instituted by the CO 

plainants in the said court, for the recognition of the receiy 

ers hereby appointed, and vesting them with full powers to 
act in such districts. 

And it further appearing to the court that in a certain 
suit in equity pending in the Cireuit Court of the United 
States for the Southern District of Illinois, on the TSth day 
of November. Is76, a certam interlocutory order Wiis made 
and entered, recognizing and appointing said Torrance and 
King as such receivers, and investing them as such with 
like powers as TO the mortgaged premises and property, 80 
far as the same is within the jurisdiction of said last-named 
court. 

And it further appearing to the court that the said re 
ceivership ought to be so extended as to embrace all the 
subjects and matters in said bill of complaint, so far as the 
same are within the jurisdiction of this court. 

It is, therefore, adjudged and decreed that the said 
Daniel Torrance and John King,Jr., be, and they are, hereby 
appointed receivers of the said mortgaged premises and 
property, so far as the same are, or may come within the 
jurisdiction of this court, with all the powers, rights and 
privileges, and subject to the limitations, duties and restric- 

‘tions in said order of the Cireuit Court for the District of 
Indiana aforesaid specified, including the duty to make and 
file monthly reports in this court, this appointment to take 
effect and be in torece trom and after the filing in the clerk’s 
office of this court of separate bonds, one by each receiver 
with sureties to the satisfaction of the clerk, said bonds to. 
stand and operate as security for the performance by said 


receivers of the duties within the jurisdiction of this court. 


Ld 


as effectually and to the same extent as the said bonds re 
quired in the District of Indiana, the penal sum of each 
bond to be the sum on one hundred thousand dollars. 

And it is further ordered that in the discharge of their 
duties as such receivers, they, the said Torrance and King 
as such receivers, shall receive from and pay to all other and 
connecting railway companies, any and all balances of money 
due, and to grow due on account of the transportation of 
freight and passengers; that they may bring, prosecute and 
defend suits, including suits now pending for or against said 
company; that they may pay all bridge tolls due or to be- 
come due for the passage and crossing of the trains operated 
upon sai. sailway, from and into the cities of St. Louis and 
Louisville, across and over the Ohio and Mississippi rivers, 
respectively, upon the bridges which span said rivers at said 
cities, and said receivers are further required in the pay- 
ment of wages and supplies to pay each, as may have ac- 
crued within six months prior to the maturing of this order; 
and further, that they open and keep a bank account in the 
Commercial Bank of Cincinnati, in which they shall deposit, 
subject to their check or that of their authorized treasurer, 
from time to time, a proportion of their receipts at least 
equal to the proportion of the whole property coming into 
their hands, which may be within the State of Ohio. 


Prope rly (*é tine da. 


EXHIBIT No. 4. 
COMMONWEALTH OF KENTUCKY, LOUISVILLE CHANCERY COURT—2s. 
Ropert Garrett & Sons, Plaintiffs, 


rs 


Ouro & Mississipp: Rattway Co., Etec., Defendants. | 
At a court held tor the court aforesaid on the 2 Ath day 
of November, 1876: 


This day came the plaintiffs by Gibson & Gibson, their 


16 


counsel, and moved the court to appoint a receiver of the 
property and assets of the defendant,the Ohio «& Mississippi 
Railway Company, as praved for in, their petition, and, if 
appearing to the court from the answer of the said defend 
ant filed herein, that said defendant consents to the appoint 
ment of a receiver of its property and assets as praved lor 
in said petition, if is. theretore. considered by the eourt that 
the said motion of plaintiff for the appointment of a re 
ceiver as aforesaid, be and the same is hereby sustained. 

It Th therefore. adjudged by the court that Daniel Tor 
rance and John King, Jr., be, and they are, hereby appointed 
receivers of the property, franchises and assets of the said 
Ohio & Mississippi Railway Company, and especially all 
and singular the line of railroad of said Railway Company 
in the petition described, extending from Cinetnnati, Ohio, 
by way of Vincennes, Indiana, to East St. Louis, in the 
State ol Illinois, together with the branch line extending 
from North Vernon, in the State of Indiana, to the city of 
Louisville, Kentucky, and the branch extending from Shaw 
neetown, Illinois, through Springtield, [llinois,to Beardstown, 
Illinois, together with all equipments, appurtenances, fix 
tures, supplies, materials, books, papers and accounts, be 
longing or appertaining thereto, or used in stating the ae 
counts of said corporation, and all moneys, assets and other 
property belonging to the sume. 

And the srid receivers ure ordered ict each execute hond 
to the commonwealth of Kentucky, in the sum of five thou 
sand dollars, with surety to be approved by the eourt., con 
ditioned for tne faithful discharge of their duties as such 
recelvers, and for their obedience to the orders of this eourt : 
and upon the execution and approval of such bonds, said 
recelvers are ordered to forthwith enter into possession and 
management of all and singular the said property of which. 


they ure appointed receivers, and for the purpose of execut 


Li 


ing the trust with which they are herewith invested. They 
are hereby authorized to use and employ in the operation 
and maintenance of said railway, all of the property fran 
chises of the said Ohio & Mississippi Railway Company, as 
fully and completely in every respect as the said corporation 
might lawfully do under its charter, and the laws of the sev 
eral States where its property is situated; and during all 
such possession the said receivers are authorized to levy and 
collect tolls and receive all the income derived therefrom, 
and hold and disburse the same under the orders of this 
court, from time totime,in the premises; and all the officers, 
agents and employes of the said Ohio & Mississippi Railway 
Company are ordered and required forthwith, on the de 
mand of the said receivers, to disclose and deliver over to 
sueh officers of this court, all and singular the property, 
books, papers, moneys, and assets of the said corporation, in 
their control, possession or authority, and all such officers, 
agents and emploves are hereby enjomed and restrained 
from in any manner interfering with the possession of said 
receivers, or their management of such trust property; and 
out of the moneys which from time to time come into their 
hands as such receivers from the operation of said trust 
property, they are authorized and required to pay all the 
operating expenses incurred in managing said trust prop 
erty, and the further expenditures for necessary and proper 
repairs and renewals to. keep said trust property in an effi 
cient state to discharge its duty as a public carrier, and shal] 
also pay all and singular the State and city taxes, and other 
taxes and assessments which may be legally levied upon the 
said property thereof, and after the said payments are made, 
the said receivers are authorized to use the surplus earnings 
in the payment and discharge of all past due obligations 
of said Ohio & Mississippi Railway Company, incurred for 
labor done or supplies furnished in the actual operation of 
said line of railroad or branches, at any time during the 


this order, 
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J. PIERPONT MORGAN VS. THOMAS STRUTHERS. 1 


] - Among the rolls, records, and judicial proceedings had in 

the circuit court of the United States in and for the western 
district of Pennsylvania, wherein J. Pierpont Morgan is plaintiff and 
Thomas Struthers, impleaded with Thomas S. Blair, is defendant, 
entered at No. 31 of May term, 1852, may be found the following 
words and figures, to wit: 


Appearance Docket Entries. 
May Term, 1882. 


J. Prerront MorGan, a Citizen of the State of New York, ) 
: | 
is 
ry . ra” . * \ No 31 
Tuomas S. Biarr and THomas SrrutHers, Citizens of the Masts. 
State of Pennsylvania. 


Thomas M. Marshall, Hampton & Dalzell. 
S. P. Johnson, for Struthers; George Shiras, Jr. 


Precipe for summons — case filed March 1, 1882. Same day, sum- 
mons issued, returnable first Monday of Mareh, 1882. 1882, March 
2.—Summons served upon Thomas Struthers by leaving a true copy 
at his residence with an adult member of his family; n. e. 7, as to 
other defendant; mar., $2.50. 1882, April 17.—Rule to declare in 
one month or judgment sec. reg. issued. 1882, April 19.—Service of 
rule to declare accepted by Hampton & Dalzell, Esq’r’s. 1882, May 
24.—Judgment herein against plaintiff in default of a declaration 
sec. Teg. ; H. LD). Gamble, clerk 1SS2, May 27.—Rule granted on de- 
fendants to show cause whi judgment herein should not be taken 

off; see No. 29. 1SS2, May 30.—Service of above rule ac- 
2 cepted by S. P. Johnston, Esq. 1882, June 15.—Ordered that 

non pros. be taken off upon plaintiff's paying costs to this date 
and filing declaration within ten days. 1882, June 15.—A flidavit of 
plaintiff and declaration filed. 1882, June 26.—Time for filing 
affidavit of defence extended till August 15, LSS’. 1882. August 
14—Affidavit of defence of Thomas Struthers filed. 1882, Dee. 
16.—Rule to plead issued. 1882, Dec. 18.—Service of rule to plead 
accepted by George Shiras, Jr., kisq , for Struthers. 1885, January 
(§.—Plea of defendant Struthers filed. 1883, May term.—Trial con- 
tinued. 1883, Nevember term.—Trial continued. 1884, December 
20.—Rule with interrogatories for commission to issue to Charles 
Dinsmoor to take depositions on part of defendants filed. Decem- 
ber 31.—Exceptions by plaintiff to interrogatories by defendants 
tiled. Same-day, commission issued to commissioner named ; see 
No. 30. 1885, Jan’y 21—Argument had upon exceptions to inter- 
rogatories aud same overruled, without prejudice, as per order filed ; 
see No. 30. 1885, January 28.—Cross-interrogatories filed and trans- 
mitted to commissioner. 1885, March 2.—Rule with interrogatories 
for commission to issue to David Caldwell, at Tyrone, Pa., to take 
depositions on part of defendant filed: see No.30. March 4—Counsel 
having agreed, commission to David Caldwell, with interrogatories 
mailed. M’ch 5.—Deposition taken under commission issued to 
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Charles Dinsmoor rec’d and notice given counsel. March 9.—Deposi- 
tions under commission to Caldwell rec’d and notice given counsel. 

M’ch 16.—Exceptions to deposition of Blair filed. April 8.— 
5 Amendment to declaration -herein filed by leave of court. 

April 16.—Rule, with interrogatories for commission on behalf 
of defendant, to issue to D. T. Caldwell, at Tyrone, filed. April 23.— 
Cross-interrogatories filed and commission issued. May 15.—Depo- 
sitions before D. T. Caldwell received and notice given counsel. 
1885, May term.—Trial continued. 1885, Nov’r 16.—Stipulation of 
counsel filed agreeing to use testimony of witnesses therein named, 
given on the trial of the suit of Myers v. Blair et al., in supreme 
court of N. Y. 1881, Nov. 17.—Additional plea filed. Same day, 
case called for trial, jury sworn, and trial proceeded with. Nov’ 
18.—Trial proceeds. Nov. 19.—Trial proceeds and verdict rendered 
for defendant. Same day, plaintiff’- and defendants’ points filed. 
i885, November 24.—Judgment upon the verdict. _. 


H. D. GAMBLE, Clerk. 


1885, Dec’r 12th.— Writ of error to U.S. Supreme Court allowed. 


‘4 T 6 (‘itation signed. 
rT a“ “ Bill of exceptions filed and sealed. 
éé éé + 


Bond on writ of error approved and filed. 
30.—Notes of testimony and charge of the court filed. 
1886, February 17.—Assignments of error filed. 


A Precipe for Summons. 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. 


J. Pirrrront MorGan, a Citizen of the State of New York, 
Us, 
Tuomas 8. Biarrand THomas Strrutuers, Citizens of Pennsylvania. 


Issue summons — case, returnable to Ist return day. 
March 1, 1882. | 
THOS. M. MARSHALL, 
HAMPTON & DALZELL, 
PUff’s Attys. 
To H. D. Gamble, l’sq., clerk. ) 
Indorsed: No. 51. May term, 1882. J. P. Morgan, &c., vs. Thos. 
S. Blair & Thos. Struthers. Precipe for summons. Filed March 1, 
1882. ‘Thos. M. Marshall, pl’ff’s att’y. 


5 Summons. 


UNITED STATES, 1 
» ° . - . > SC ‘ 
Western District of Pennsylvania, | 


The President of the United States to the marshal of the western 


district of Pennsylvania, Greeting : 
We command you that you summon ThomasS. Blair and Thomas 


Struthers, citizens of the State of Pennsylvania, late of your district, 
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if they may be found therein, so that they be aud appear before the 
judges of the circuit court of the United States in and for the west- 
ern district of Pennsylvania, in the third circuit, at a session of the 
same court to be holden at Pittsburgh on the first Monday of March, 
15$2, to answer J. Pierpont Morgan, a citizen of the State of New 
York, in an action on the case, and have you then and there this 
writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at Pittsburgh, this 1st day of March, 
A. D.,1882, and in the 106 year of the Independence of the said United 
States. 

[Seal U.S. C. C., W. D. Pa.) 
H. D. GAMBLE, Clerk. 


Indorsed: No. 30. May term, 1882. Circuit court of the United 
States. J.P. Morgan vs. Thomas S. Blair and Thomas Struthers. 
Summons. Thomas M. Marshall, atttorney for plaintiff. 

March 2, 1882.—Served the within summons upon the within- 
named Thomas Struthers by leaving a true and attested copy at his 
residence, in Warren, Pa., with an adult member of his family. 

JOHN HALL, U. 8. Marshal, 
Per M. R. ROUSE, Deputy. 


Sworn & subscribed before me this 2d day of March, 1882. 


SIMON STRONG, J. P. 


March 6, 1882.—N. E. I., as to Thos. 8S. Blair. 
JOHN HALL, 
U. 8. Marshal. 


° - ~ > . Tr. sf 
f) Precipe for Appearance. 


Circuit Court of the United States for the Western District of Penn- 
sylvania. May Term, 1582. 


J. P. MorGan ) 
‘Ps. ? No. 3] ; 


Tuomas 8S. BLarr & THOMAS STRUTHERS. j 


And now, viz., March 8th, 1882,— hereby appear for Thomas 
Struthers, one of the above defendants, and request the clerk to file 
and enter the same of record. : 

Warren, March 8, 1882. 

S. P. JOHNSTON, 
Att'y for T. Struthers. 


Indorsed: No. 31. May term, 1882. J. P. Morgan v. Blair & 
Struthers. Precipe for appearance. Filed March 10, 1882. 
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7 Pre cipe for Pule lo Declare. 


-~ 


In the Cireuit Court of the United States for the Western District of 


Penna. May Term, 1852. 


J. P. MORGAN 
ps. >No. dl. 
Tuos. S. Brarr & Tuos. SrruTHers. } 


Now, to wit, April 17, 1882, rule on plaintiff to declare in one 
mouth after notice of judgment of non pros. sec. req. 
Ss. P. JOHNSTON, 
Att'y for Struthers, D’f't. 


Indorsed: No. 31. May term, 1882. J. P. Morgan vs. Thos. 
Struthers etal. Rule to declare. Filed April 17, 1852. Johnston. 


8 Rul to Declare. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


J. P. MorGan ) 
is. No. 1. 
BLAIR & STRUTHERS. } 


And now, to wit, April 17, 1882, rule entered in the above-en- 
titled case upon defendant to declare in one month or judgment 
eC. TE. 

Krom the reeord. 

[Seal U. 8. Cir. O's. W. D. Pa 
H. D. GAMBLE, Clerk. 


Indorsed: No. 31. May term, 1882. Appearance docket. Cir- 
cuit court of the United States, western district of Pennsylvania. 
Morgan vs. Blair & Struthers. Rule todeclare. Ap. 19,1882. Serv- 
ice accepted. Ilampton & Dalzell, pl’ff’- att’ys. 


9 Affidavit of Claim. 


City or New YorK, 
. . - . a 
( ounty o} New } ork, j 


In the Circuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1882. 


J. P. MoRGAN ) 


vs, . No. ia 
. ' ° rms 
lnos. SrRUTHERS, Impleaded with T. S. Biarr. } 


J. J. Goodwin, agent in this behalf of J. Pierpont Morgan, pl’ff, 
being duly sworn according to law, deposes and says that the de- 
fendants above-named are justly and truly indebted to said J, Pier- 
pont Morgan in the sum of twenty-six thousand two hundred — 


. 
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eighty-two & 4% dollars, being the amounts paid by said Morgan 
for four hundred shares (400) of the capital stock of the Blair [ron 
& Steel Company, a corporation organized under the laws of Penn- 
sylvania, with seven per cent. interest per annum from the date of 
the payments by plaintiff made upon said stock. 

Deponent attaches hereto and makes part hereof an exhibit 
marked A, showing the various payments made by the plaintiff on 
said stock and the dates thereof, and the calculations of interest on 
said payments, which he says is true and correct in every particular. 
Said indebtedness arose as follows: On April 4, 1873, the said de- 
fendant executed and delivered to said plaintiff a certain agreement 
In the words and figures following, viz 
10 Whereas J. Pierpont Morgan has purchased four hundred 

shares (400) of the stock of the Blair lron and Steel Company 
at the price of fifty dollars per share and sold by A.3S. Diven, trus- 
tee of said company : 

Now, we, the undersigned, In consideration of one dollar to us In 
hand paid, the receipt of which is here by acknowledged, do hereby 
agree that if at the end of one vear from this date said J. Pierpont 
Morgan shall desire to seli the said shares at the price paid for the 
same by him we will purchase the same at that price and pay to 
him the amount paid by him on the same, with interest at the rate 
of seven per cent. per annum. 

New York, April 4, 1873 

THOS. 8S. BLAIR. 
T. STRUTHERS. 


In consideration of the foregoing agreement said plaintiff sub- 
scribed for and took and paid lor foul hundred shares of said com- 
pany’s stock, as shown by Exhibit A, aforesaid. Subsequently and 
at the time named therein said defendants executed and delivered 
to said plaintiff an agreement inthe words and figures following, 
VIZ. 

NEW YORK, March 22, L875. 

In consideration of the waiver by J. Pr rpont Morgan of the right 
of election to sell to us the four hundred shares of stock in the Blair 
Iron & Steel Company (subseribed and paid for by him), as he was 
entitled to do by agreement with us 70, renewed and extended 
by agreement of 1874 to April 4, 1875, we do hereby agree that his 
right to do so shall be extend d for another year, V1Z., lo April ith, 
1876. If he shall at that time elect to sell to us the four hundred 

shares so subscribed and held by him, we will receive and 
1] pay for the same the amount paid by him therefor, with in- 

terest at the rate of seven per cent. per year from the date of 
the payment by him of the respective instalments thereon, and as 
collateral security for the performances by us of this our agreement 
we have placed in the hands of J. P. Morgan four hundred shares 
of the stock of the said Blair [ron and Steel Company, to be held by 
him in trust for that purpose. 


n iS 


we 


THOMAS 8. BLAIR. 
THOMAS STRUTHERS. 
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Subsequently and at the time named therein the said plaintiff 
‘aused to be served upon said defendants a notice in the words and 
figures following, viz: 


New York, March 20, 1876. 

GENTLEMEN: I hereby notify you that I desire to sell the four 
hundred shares of the stock of the Blair Iron & Steel Company held 
by me under the option of sale, according to the terms of the agree- 
ment between you and J. P. Morgan & J. W. Drexel, of April 4th, 
1873, and the several renewals thereof. 

You are hereby notified that I am ready to transfer the stock to 
you or to any person or persons whom you may designate upon the 
payment of the purchase-money thereof and seven per cent. interest 
thereon from date of payment. 

I hereby tender you the certificates of stock and I demand fulfil- 
ment of yourcontract in the premises. [I am ready and willing at 
any time to transfer the stock upon the books of the company and 

fully perform the conditions of rescission of purchase. 
12 Respectfully, J. P. MORGAN, 


To Messrs. Thos. S. Blair and T. Struthers. 


Deponent further avers that on the 4th day of April, 1876, said 
plaintiff did, by his agent, duly constituted, tender to said defend- 
ants the transfers of stock in said foregoing papers referred to, and 
produced the certificates therefor—both the stock purchased and the 
stock held as collateral—and asked defendants to receive the same 
and to pay to deponent the price thereof and interest, as provided by 
the said agreements hereinbefore recited, which they absolutely re- 
fused to do. 

That said Blair Iron and Steel Company is wholly insolvent, 
and that by reason of defendants’ refusal to carry out their said con- 
tracts with the plaintiff he has suffered and is entitled to recover 
from them damages to the amount of $26,282.19, as hereinbefore 
stated. 

That these allegations are made upon information and belief. 

JAMES J. GOODWIN. 


Sworn and subscribed before me this 25th day of May, 1882. 
Bb. AYMAR SANDS, 
Notary Public, N. Y. Co. 
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iff | 
nd § 13 Exuipit No. 4. Nov. 17,’85, A. K. 
Exhibit A. 
ld Statement of payments made by J. P. Morgan on account of sub- 
a scription to Blair Iron & Steel Co. stock under Blair & Struthers’ 
hb. guarantee. 
1S75 
to REE De resi ctbetndehvanne conccosunnaienn is anda 
1e I a eels senénene @bukene eibeandene nee 
st 1874 
FUE Y Sei cnunicdetiinkcnwes cucacoumesweempin ee 2,000 00 
l- Re Te ict ctitidetnmiinn PS et .. 4383 33 
it PORE icsh cine enn painted 
d Interest on 6,666.67, April 18. 187 3 to June Ist, 
1874, 1 yr. 1 mo. and 12 days, at 7%------.. 521 06 
Interest on $2,000, Oct. 15, 1873, to June 1, 187 4 
7 months 16 days, at 7% -- Rowen MS hs 87 89 
Interest on $2,000, Feb’y 18, 1874, | June Ist, 
1874, 3 months 10 days, ys , ee AES 38 89 
[Interest on $4,333. 3, April 10, 1874, to June l, 
| 1874,1 month 20 days, at seine axlenail tial 42 12 
Interest on 20,000, June 7 187 ( to MI. Thy y 25, 1882. 
| 7 years I] months and 25 days, at 7%..-.---- O92 23 
—— 6,282 19 
IE sec cnses siete elena. deve tent anstlcanitinenein tainted 


Indorsed: No. 31. May T.,1882. Affidavit of J.P. Morgan. Filed 
June 15, 1882. 


14 Declaration. 


UNITED STATES OF AMERICA, me 

Western District of Pennsylvania, |" 

In the Cireuit Court of the United States, Western District of Penn- 
sylvania. 


J. P. Moraan vs. BLarr & STRUTHERS. 


Thomas Struthers, defendant, who was impleaded with Thomas 
S Blair. citizens of the State of Pennsylvania, were summoned to 
answer J. P. Morgan, the plaintiff, citizen of the State of New York, 
of a plea of trespass on the case; whereupon said plaintiff, by Thomas 
M. Marshall and Hampton & Dalzell, his attorneys, complains of 
the said defendant: 

For that whereas heretofore, to wit, on the 4th day of April, A. 
1). 1873. at New York, to wit, in the western district of Pennsylvania 
aforesaid, in consideration that the said plaintiff, at the special in- 
stance and request of the said defendant, would take and pay for, 
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at the rate of $50.00 per share, four hundred shares of the capital 
stock of the Blair Iron and Steel Company, a corporation organized 
under the laws of Pennsylvania, they, the said defendants, under- 
took and then and there faithfully promised the said plaintiff that 
if at the end of one year from said date he, the said plaintiff, should 

desire to sell the said shares at the said price by him paid 
15 for the same they, the said defendants, would purchase the § | 

said shares of the said stock, to wit, four hundred shares of 
the said Blair Iron & Steel Company, at the said price, to wit, fifty 
dollars per share, and pay him, the said plaintiff, therefor at the 
said rate, together with interest at the rate of seven per centum per 
annum. 

And the said plaintiff avers that he, confiding in the said promise 
and undertaking of the said defendants, did afterwards, to wit, on 
the day and year aforesaid, to wit, at the district aforesaid, tuke and 
pay for four hundred (400) shares of said stock aforesaid at the rate 
of $50.00 per share, amounting in all to a large sum, to wit, the sum 
of twenty thousand dollars ($20,000.00). 

(nd the said plaintiff further avers that at divers times subse- 
quently, to wit, on the 4th day of April, A. D. 1874, and, to wit, on 
the 4th day of April, A. D. 1875, in consideration that the said plain- 
tiff, at the special instance and request of the said defendants, 
would waive his right of election to sell to the said defendants the 
said shares of the capital stock of the said Blair Iron & Steel Com- 
. pany, to wit, four hundred (400) shares thercof, they, the said de- 
Pe.” fendants, undertook and then and there promised faithfully the said 
, plaintiff that if at the end of one year from the said last-mentioned 
dates, respectively, to wit, April 4th, A. D. 1874, in the first instance, 
and April 4th, A. D. 1875, lastly, he, the said plaintiff, should desire 

to sell the said hereinbefore mentioned shares at the said 
16 price by him paid for the same, they, the said defendants, 

would purchase the said shares of the said stock at the said 
price by him, the said plaintiff, paid therefor, to wit, fifty dollars 
per share, and pay him, the said plaintiff, therefor at the said rate, 
together with interest at the rate of seven per centum per annum. 
‘Yet the said defendants, not regarding their said promises and un- 
dertakings, although often requested so to do, and although the said 
stock was by the said plaintiff tendered to the said defendants, to 
wit, on the day and year aforesaid, to wit, at the district aforesaid, 
have not as yet paid to the said plaintiff the said sum of twenty 
thousand dollars ($20,000), but have hitherto wholly neglected and 
refused, and do still refuse and neglect, to wit, at the western district 
of Pennsylvania, to the damage of the plaintiff thirty thousand 
dollars. 

And the said plaintiff further complains of the said defendants, 
for that whereas heretofore, to wit, on the 4th day of Aprit, A. D. 
1876, to wit, at the western district of Pennsylvania, the said de- 
fendants bargained for and bought of the said plaintiffs at the special 
instance and request of the said defendants, and that said plaintiff 
then and there sold to the said defendants a large quantity of goods, 
to wit, four hundred (400) shares of the capital stock of the Blair 
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[ron and Steel Company at the rate or price of $50.00 per share, 
with seven per cent. interest added from April 4th, 1873, to be de- 
livered by the said plaintiff to the said defendants, and to be paid 

for by the said defendants to the said plaintiff on the delivery 
17 thereof as aforesaid and in consideration thereof, and that 

the plaintiff, at the like special instance and request of the 
said defendants, had then and there undertaken and faithfully prom- 
ised the said defendants to deliver the said stock to the said defend- 
ante in the time and at the place aforesaid, they, the said defend- 
ants, undertook and then and there faithfully promised the said 
plaintiff to accept the said stock of and from him, the said plaintiff, 
and to pay for the same on the delivery to them, the said defend- 
ants, as aforesaid. 

And although the said plaintiff afterwards, to wit,on the day and 
year aforesaid, to wit, at the western district of Pennsylvania afore- 
suid, was ready and willing and then and there tendered and offered 
to deliver the said stock to the said defendants, and then and there 
requested the said defendants to accept the same and to pay him 
therefor us aforesaid, yet the said di fendant-, not regarding their 
said promises and undertakings, but contriving and craftily and 
subtly intending to deceive and to defraud the said plaintiff in this 
behalf, did not nor would at the time when they were sO requested 
as aforesaid or atany time before or afterwards accept the said stock 
or any part thereof of or from the said plaintiff or pay him for the 
same as aforesaid, but then and there wholly neglected and refused so 
to do, to the damage of the plaintiff thirty thousand dollars ($30,000). 

And whereas also the said defendants afterwards, to wit, at the 
district aforesaid, on the day and year aforesaid, were indebted to 

the said plaintiff in the sum of twenty thousand dollars 
1s ($20,000) for divers shares of the capital stock of the Blair 

[ron & Steel Company by the said plaintiff before that time 
bargained and sold to the said defendants at their special instance 
aud request, and, being so indebted, they, the said defendatns, 
in consideration thereof, afterwards, to wit, on the day and year 
aforesaid, to wit, at the district aforesaid, undertook and then and 
there faithfully promised the said plaintiff to pay him the last- 
mentioned sum of money when they, the said defendants, should be 
thereunto afterwards requested. 

And whereas also the said defendants afterwards, to wit, on the 
day and year aforesaid, were indebted to the said plaintiff in the 
sum of twenty thousand dollars ($20,000) for so much money by the 
said defendants before that time had and received to and for the 
use of the said plaintiff, and, being so indebted, they, the said de- 
fendants, in cousideration thereof, afterwards, to wit, on the day and 
year aforesaid, to wit, at the district aforesaid, undertook and then 
and there faithfully promised the said plaintiff to pay him the said 
last-mentioned sum of money when they, the said defendants, 
should be thereunto afterwards requested. 

And whereas also the said defendants afterwards, to wit, in the 
day and year aforesaid, to wit, at the district aforesaid, were in- 
debted to the said plaintiff in the sum of twenty thousand dollars 
2—234 
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($20,000.00) for so much money by the said plaintiff before that time 
paid, laid, and expended to and for the use and benefit of the said 
defendant-, at his like special instance and request, and, being so 
indebted, they, the said defendants, in consideration thereof, after- 
wards, to wit, on the day and year aforesaid, to wit, at the district 

aforesaid, undertook and then and there faithfully promised 
19 the said plaintiff to pay him the said last-mentioned sum of 

money when they, the said defendants, should be thereunto 
afterwards requested. 

And whereas also the said defendants afterwards, to wit, on the 
day and year aforesaid, to wit, at the district aforesaid, were indebted 
tu the said plaintiff in the sum of twenty thousand dollars ($20,000.00) 
for so much money by the said plaintiff before that time lent and 
advanced to the said defendants at their special instance and request, 
and, being so indebted, they, the said defendants, in consideration 
thereof, to wit, on the day and vear aforesaid, undertook and then 
and there faithfully promised the said plaintiff to pay him the said 
last-mentioned sum of money when they, the said defendants, should 
be thereunto afterwards requested. 

Nevertheless, the said defendants, not regarding their said several 
promises and undertakings, but contriving and fraudulently intend- 
ing craftily and subtly to deceive and defraud the said plaintiff, al- 
though they, the said defendants, afterwards, to wit, on the day and 
year last mentioned, to wit, at the district aforesaid, were requested 
by the said plaintiff so to do, but the said defendants to pay him the 
same have hitherto wholly neglected and refused and still do neglect 
and refuse, to the damage of the said plaintiff thirty thousand dol- 
lars ($30,000.00), and therefore he brings this suit. 

THOS. M. MARSHALL, 
HAMPTON & DALZELL, 
Alt'y- for PUP. 


Indorsed: No. 51. May T., 1882. J. P. Morgan vs. Blair & 
Struthers. Narr. Filed June 15, 1882. 


20 Affidavit of Defence. 


STATE OF PENNSYLVANIA, | ; 

4 ’ > SS . 

Warren ounty, | 

Circuit Court of the United States, Western District of Pennsylvania. 
May Term, 1882. 


J. PrerPont MorGan ) 
rs. No ol 
Tuomas 8. Biarr and THomas Srauruens. | 


Affidavit of defence of Thomas Struthers on his own behalf. 


Thomas Struthers, being duly sworn, saith that he has a just and 
legal defence to the whole of plaintiff’s declaration and affidavit of 
cause of action in this case, the nature and character of which is as 
follows : 


- ett eng ag " 
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First. The consideration mentioned in the agreement bearing date 
April 4, 1873, a copy of which is purported to be given in plaintiff’s 
> 4 affidavit, on which this suit is brought, was never paid, nor was any 
- | valid consideration paid or given or agreed to be paid or given to 


| | §6defendants therefor, neither was there any such consideration for 
| the agreement of 1874 referred to in plaintiff’s affidavit, nor for the 


| agreement of March 22, 1875, a copy of which is purported to be 
given 'n plaintiff’s affidavit. 

Second. That the agreement of April 4, 1873, out of which spring 
the extensions of 1874 and 1875, on the latter of which this suit is 
brought, is usurious, in that 1t constitutes a mere device for obtain- 

ing to said plaintiff more than the legal interest for money 
21 by said plaintiff advanced and to be advanced to the Blair 
Iron and Steel Company. 

On the advancement of fifty dollars ($50.00) per share by the plain- 
tiff to the Blair Iron and Steel Company the agreement places in 
lis hands four hundred (400) shares of the stock of the said com- 
pany, with the privilege of determining at the end of a year whether 
he will hold the same as a purchase at that price or that the money 
ndvanced thereon as a loan at seven per cent. Interest, and hold said 
shares as security for the repayment of the money and interest 
thereon at the end of the vear; and to insure the certain repayment 
uf said money so advanced and interest thereon at said rate of seven 
per cent. per annum in case said plaintiff shall, in the exercise of 
his right of election, determine it a loan, it makes the defendants 
obligors for the repayment of the same, with the stipulated seven 
per cent. interest thereon. Said stock might and was expected to 
vield and pay dividends within the year and to appreciate largely 
in value, and the chance was thus secured to the plaintiff of realiz- 
ing to himself by such dividends and by continuing to hold the 
shares as investment by sale thereof at greatly improved and en- 
larged prices a much larger compensation than seven per cent. for 
the money so advanced. 

The said plaintiff, having elected to treat the advancement as a 
loan, ther by subjects himself to the laws of the State of New York, 
where said agreement was made in respect to the loan of money. 

This form of agreement was used as a proper mode of getting the 
stock into the hands of the plaintiff, to be held absolutely, if he 

should so elect, or to be held as security collateral to the obli- 
22 gation of said Blair and Struthers for the return or repayment 
of the money so advanced, with seven per cent. interest, in 
case he should elect to determine it a loan; and, securing as it pur- 
ports to do the certain return to the plaintiff of the money so ad- 
vanced and made a loan by his election, with the highest rate of 
interest allowed by the laws of said State of New York, and in ad- 
dition thereto the chance and probability of a much larger sum 
than the principal sum and legal interest thereon, said agreement 
is in contravention of said laws of the State of New York and usu- 
rious and void, as this affiant is advised and believes. 
Third. The plaintiff did not tender to this defendant, by proper 
transfer and delivery, on the 4th day of April, 1876, the four bun- 
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dred shares of stock mentioned and referred to in plaintiff’s affida- 
vit: neither did he tender to this defendant, by proper transfer and 
delivery, on the 4th day of April, 1876, the four hundred shares of 
stock mentioned and referred to in plaintiff’s affidavit as being held 
as collateral security, ard, to the best of bis information and belief, 
no such tender was made to Thomas 8. Blair at that time. 


THOMAS STRUTHERS. 


Sworn and subscribed before me this 14th day of August, 1882. 
H. D. GAMBLE, 
Clerk U.S. Cir. Court, W. D. of Pa. 


Indorsed: No. 31. May term, 1882. J. Pierpont Morgan vs. 
Thomas S. Blair & Thomas Struthers. Affidavit of defence bv 
Thomas Struthers, in his own behalf. Filed Aug. 14, 1882. 


23 Rule to Plead. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


MorGAN ) 
vs. . No. 31. 
BLAIR & STRUTHERS. j 


And now, to wit, Dec’r 16,1882, rule entered in the above-entitled 
sase upon defendant, Thomas Struthers, to plead in one month or 
judgment sec. req. 

From the record. 


[SEAL. ] H. D. GAMBLE, Clerk. 


Indorsed: No. 31. May term, 1882. Appearance docket, circuit 
court of the United States, western district of Pennsylvania. Mor- 
gan vs. Blair & Struthers. Rule to plead. Service accepted Dee’r 
18, 1882. Geo. Shiras, Jr., att’y for Struthers. 


24 Pleas. 


In the Circuit Court of the United States, Western District of Penn- 
sylvania. May Term, 1882. 


J. P. MorGan 
vs. > No. 31. 
BLAIR & SrruTHERs, } 


And the said Thomas Struthers, by his attorneys, comes and de- 
fends the wrong and injury, when, ete., and says he did not under- 
take or promise in manner and form as the said J. P. Morgan hath 
in his declaration thereof complained against him, the said Thomas 
Struthers, and of this he, the said Thomas Struthers, puts himself 
upon the country. 

And, for a further plea in this behalf as to all the counts of the 
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said declaration, the said Thomas Struthers, by leave of the court 
here for this purpose first had and obtained, says that the said J. P. 
Morgan ought not to have or maintain his aforesaid action thereof 
against him, because he says the consideration mentioned in the 
alleged agreement referred to in plaintiff's declaration bearing date 
April 4, 1873, was never paid, nor was any valid consideration paid 
or given or agreed to be paid or given to defendants therefor, 
neither was there any valid consideration paid or given or agreed 
to be paid or given for the alleged agreement of 1874, re- 
ferred to in plaintiff’s declaration, nor for the alleged agreement 
of March 22d, 1875, ret cn to in said declaration, and a copy 
of which ts purported t » be given in plaintiff’s affidavit of claim, 
and this the said Thom: is Struthers is ready to verify ; wherefore 

he pravs judgment if the said J. P. Morgan ought to have 
25 or maintain his aforesaid action thereof against him, ete., 

and of this the said Thomas Struthers puts himself upon the 
country. 

And, for a further plea in this behalf to all the counts of the said 
declaration, the said Thomas Struthers, by lke leave of the court 
here for this purpose first had and obtained, says that the said J. P. 
Morgan ought not to have or m: — his aforesaid action thereof 
against him, because he says that heretofore, to wit, on the 4th day of 
April, A. D. 18735, in the city of New York and State of New York, 
it was corruptly ‘and against the statute In such case made and pro- 
vided agreed by and between the said plaintiff and the said defend- 
ants as stated in the alleged agreement of that date, a copy of which 
is set forth in the plaintiff's affidavit of claim, and out of which 
spring the alleged agreements of 1874 and 1875, and said alleged 
agreeinent was us urlous, 1n that it constituted a mere device or con- 
trivance for obtaining — the said plaintiff more than the legal in- 
ter st for money by the said plaintiff advanced or to be adv: inced to 
the Blair Tron and Steel Company. 

On the advancement of fifty dollars per share by the plaintiff to 
the Blair Iron iV Steel Company thie alleged ay rreement pli ices in 
his hands four hundred shares of the stock of the said company, with 
the privilege of determining at the end of a year whether he will 
hold the same as a purchase at that price or treat the money ad- 
vanced thereon as a loan at seven per cent. per— interest, and hold 
said shares as security for the repayment of the money so advanced, 

and interest thereon, at the end of the year; - and to insure the 
26 - certain repuyment of suid mone yY so advanced and interest 

thereon at the said rate of seven 4 r cent. per annum, In case 
said plaintiff shall, in the exercise of his right of election, determine 
it a loan, it makes the defendants obligors for the repayment vf the 
same, with seven per cent. interest thereon. Said stock might and 
was expected to yield and pay dividends within the year and to ap- 
preciate largely in value, and the chance was thus secured to the 
plaintiff of realizing to himself by such dividends and by continu- 
ing to hold the shares as an investment or by sale thereof at greatly 
improved and enlarged prices a much larger compensation than 
seven ‘per cent. for the money so advanced. ‘The said plaintiff, hav- 
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self to the laws of the State of New York, where said alleged agree- 


ment was made, in respect to the loan of money. This form of 


agreement was used “us u proper mode of getting the stock into the 
hands of the plaintiff, to be held absolutely, if he should so select, or 
to be held as security collateral to the obligation of said Blair & 
Struthers for the return or repayment of the money so advanced, 
with seven per cent. interest, in case he should elect to determine it 
a loan: and securing, as it purports to do, the certain return to the 
plaintiff of the money so advanced and made a loan by his election, 
with the highest rate of interest allowed by the laws of the said State 
of New York, and in addition thereto the chance and probability of 
a much larger sum than the principal sum and legal interest thereon, 

; said alleged agreement is in contravention of said laws of the 

27 said State of New York and usurious and void, and this the 

said Thomas Struthers is ready to verify; wherefore he prays 
judgment if the said J. P. Morgan ought to have or maintain his 
aforesaid action thereof against him, ete., and of this the said Thomas 
Struthers puts himsélf upon the country. 

And, for a further plea in this behalf as to all the counts in the 
said declaration, the said Thomas Struthers, by like leave of the court 
here for this purpose first had and received, says that the.said J. P. 
Morgan ought not to have or maintain his aforesaid action thereof 
against him, because he says the plaintiff did not tender to the said 
defendants or either of them, by proper transfer or delivery, on the 
4th day of April, 1876, the four hundred shares of stock referred to 
In plaintiff's declaration, neither did he tender to the defendants or 
either of them, by proper transfer and delivery, on the fourth day of 
April, 1876, the four hundred shares of said stock referred to in 
plaintiff’s declaration as being held as collateral security, and this 
the said Thomas Struthers is ready to verify; wherefore he prays 
judgment if the said J. P. Morgan ought to have or maintain his 
aforesaid action thereof against him, ete., and of this the said Thomas 
Struthers puts himself upon the country. 

And, for a further plea in this behalf as to all the counts of the 
said declaration, the said Thomas Struthers, by leave of the court for 
this purpose first had and obtained, says that the said J. P. Morgan 
ought not to have or maintain his aforesaid action thereof against 
him, because he says that the said alleged agreement of April 4th, 
1873, referred to in said declaration, out of which the said alleged 

agreements of 1874 and 1875 arise, is against public policy 
28 aud good morals and a fraud upon the subscribers or purchas- 

ers of other portions of said six thousand shares of the stock 
of the Blair Iron and Steel Company so offered for sale by A. S. 
Diven, trustee for said company, in that it gave the said J. P. Mor- 
gan, While acting with the other subscribers or purchasers of the 
said stock of the Blair Iron and Steel Company, being a matter in 
which they had a common interest, the chance or means of securing 
to himself a profit or advantage over said other subscribers or pur- 
chasers by a secret or undisclosed agreement, and this the said 
Thomas Struthers is ready to verify; wherefore he prays judgment 


ing elected to treat the advancement as a loan, thereby subjects him-} 
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if the said J. P. Morgan ought to have or maintain his aforesaid 
action thereof against bim,ete.,and of this the said Thomas Struthers 
puts himself upon the country. 

And, for a further plea in this behalf as to all the counts of the said 
declaration, the said Thomas Struthers, by leave of the court here 
for this purpose first had and obtained, says that the said J. P. Mor- 
gan ought not to have or maintain his aforesaid action thereof 
against him, because he says that the alleged agreement of April 4th, 
1573, referred to in the plaintiff's declaration, with the power therein 
provided to elect to determine it a loan, as he subsequently did by 
the exercise of said power, constitutes a loan of the money to the 
Blair Iron and Steel Company with a pledge of the stock as collat- 
eral security for said loan, with Blair & Struthers as guarantors. The 
consideration mentioned in the said alleged agreeinent was never paid 
to defendants or either of them for this their said guaranty, 
and it is therefore void, and this the said Thomas Struthers 
is ready to verify; wherefore he prays judgment if the said 
J. P. Morgan ought to have or maintain his aforesaid action thereof 
against him, &e., and of this the said Thomas Struthers puts him- 
self upon the country, ete. 

And, for a further plea in this behalf as to all the counts of the said 
decleration, the said Thomas Struthers, by leave of the court here for 
this purpose first had and obtained, says that the said J. P. Morgan 
ought not to haveor maintain hisaforesaid action thereof against him, 
because he says that the said cause or several causes of action in the 
decluration mentioned did not, nor did any or either of them, accrue to 
the plaintiff at any time within six years next before the commence- 
ment of this suit, and this the said Thomas Struthers is ready to 
verify ; wherefore he prays judgment if the said J. P. Morgan ought 
to have or maintain his aforesaid action thereof against him, ete., 
and of this the said Thomas Struthers puts himself upon the 
country, ete. 


As | 


GEORGE SHIRAS, Jr., . 
JOHNSTON LINDSEY & PARMLEE & 
BROWN & STONE, 

Attorneys for Thomas Struthers. 


J. P. Morgan vs. Blair and 


May term, 1882. 
Filed Jan’y 6, 18883. 


Pleas. 


(Indorsed :) No. 31. 
Struthers. Circuit court of U.S. 


3U Additional Counts to Declaration. 


In the Circuit Court of the United States, Western District of 


Pennsylvania. May Term, 1882. 


J. P. MorGan 


v8. >No. 3 
Tuomas Srrutuers, Impleaded with Tuomas S. Biair. ) 


And now, to wit, 1885, comes John Dalzell, of counsel for 
plaintiff, and files the following additional counts to the declaration 
in this case, to wit: 
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And the said plaintiff further complains of the said defendants) 
for that whereas heretofore, to wit, on the 4th day of April, 1873, a@ 
New York, to wit, in the western district of Pennsylvania, they, the 


said defendants, by an agreement in writing, for the consideration) 


of one dollar, therein expréssed, undertook and then and there} 


faithfully promised the said plaintiff that if at the end of one year 
from said date he, the said plaintiff, should desire to sell four hun- 
dred shares of the stock of the Blair Iron and Steel Company at 
the price of fifty dollars per share they, the said defendants, would 
purchase the said shares of stock, to wit, four hundred (400) shares 
of the stock of the said Blair Iron & Steel Company, at the said 
price, to wit, fifty dollars per share, and pay him, the said plaintiff, 
therefor at the said rate, together with interest at the rate of seven 
per centum per annum. 

And the said plaintiff further avers that subsequently, to wit, on 
the 4th day of April, A. D. 1874, to wit, on the day of the expira- 
tion of the above-mentioned agreement, said defendants entered 
into another similar agreement in writing, for a like consideration 

therein expressed, to wit, the sum of one dollar, whereby 
3] they agreed to purchase the said shares of stock from the 

plaintiff for the price of fifty dollars per share, with interest 
at the rate of seven ver cent. per annum, at the erid of one year 
from April 4th, 1874, if the plaintiff should so elect. 

And the said plaintiff further avers that subsequently, to wit, on 
the 22d day of March, 1875, in consideration that the plaintiff, at 
the special instance and request of the said defendants, would waive 
his right of election to sell to the said defendants the said shares of 
the capital stock of the said Blair Iron and Steel Company, to wit, 
four hundred shares thereof, they, the said defendants, undertook 
and then and there promised faithfully to the said plaintiff, by an 
agreement in writing, that if at the end of one year from the ex- 
piration of said last-mentioned agreement, to wit, at the end of one 
year from April 4th, 1575, he, the said plaintiff, should desire to sell 
the hereinbefore-mentioned shares at the said price by him paid for 
the same they, the said defendants, would purchase the said shares 
of the said stock at the price paid by the plaintiff for the same, with 
interest at the rate of seven per cent. per annum from the dates of 
the payment by the plaintiff of the respective installments on said 
stock. 3 

Yet the said defendants, not regarding their said promises and 
undertakings, although often requested so to do, and although the 
said plaintiff notified said defendants of his, said plaintiff's, election 
to sell the said stock at and for the price aforesaid, and although 
the said stock was by the said plaintiff tendered to the said defend- 
ants, to wit,on the day and year aforesaid, to wit, at the district 
aforesaid, have not as yet paid to the said plaintiff the suid sum of 
twenty thousand dollars, with interest thereon as aforesaid, but have 

wholly neglected and refused and do still refuse and neglect 
32 so to do, to wit, at the western district of Pennsylvania, to the 
damage of the plaintiff forty thousand dollars, and therefore 
he brings suit. 
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And the said plaintiff further complains of the said defendants, 
for that whereas heretofore, to wit, on the 4th day of April, A. D. 
1873, at New York, to wit, in the western district of Pennsylvania, 
thev, the said defendants, by an agreement in writing, for the con- 
sideration of one dollar, therein expressed, undertook and then and 
there faithfully promised the said plaintiff that if at the end of one 
year from said date he, the said plaintiff, should desire to sell four 
hundred shares of the stock of the Blair lron & Steel Company at 
the price of fifty dollars per share they, the said defendants, would 
purchase the said shares of stock, to wit, four hundred (400) shares 
of the stock of the said Blair Iron & Steel Company, at the said 
price, to wit, fifty dollars per share, and pay him, the said plaintiff, 
therefor at the said rate, together with interest at the rate of seven 
per cent. per annum. 

And the said plaintiff further avers that subsequently, to wit, on 
the 4th day of April, A. D. 1874, to wit, on the day of the expira- 
tion of the above-mentioned agreement, said defendants entered 
into another similar agreement in writing, for a like consideration 
therein expressed, to wit, the sum of one dollar, whereby they agreed 
to purchase the said shares of stock from the plaintiff forthe price 
of fifty dollars per share, with interest at the rate of seven per cent. 
per annum, at the end of one year from April 4th, 1874, if the plain- 
tiff should so elect. . 

And the said plaintiff further avers that subsequently, to wit, on 

the twenty-second day of March, 1875, in consideration that 
30 the plaintiff, at the special instance and request of the said 
defendants, would waive his right of election to sell to the de- 
fendants the said shares of the capital stock of the said Blair Iron & 
Steel Company, to wit, four hundred (400) shares thereof, they, the said 
defendants, undertook and then and there promised faithfully to the 
said plaintiff, by an agreement in writing, that if at the end of one 
year from the expiration of said last-mentioned agreement, to wit, 
at the end of one year from April 4th, 1875, he, the said plaintiff, 
should desire to sell the hereinbefere-mentioned shares at the said 
price by him paid for the same they, the said defendants, would 
purchase the said shares of the said stock at the price paid by the 
plaintiff for the same, with interest at the rate of seven per cent. 
per annum from the dates of the payments by the plaintiff of the 
respective instalments on said stock. Yet the said defendants, not 
regarding their said promises and undertakings, although often re- 
quested so to do, and although the said plaintiff notified said defend- 
ants of his, said plaintiff’s, election to sell the said stock at and for 
the price aforesaid, to wit, on the day and year aforesaid, to wit, at 
the district aforesaid, have not as yet paid to the said plaintiff the 
suid sum of twenty thousand dollars, with interest thereon as afore- 
said, but have wholly negleeted and refused and do still refuse and 
neglect so to do, to wit, at the western district of Pennsylvania, to 
the damage of the plaintiff forty thousand dollars, and therefore he 
brings suit. 
And now, to wit, April 8, 1885, on motion of John Dalzell, Esq., 
of counsel for plaintiff, leave is granted to amend the narr. in this 
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case by adding the within counts, and the same are ordered to be 
filed. 
By the court. 


Indorsed: Additional counts to declaration. Filed April 8, 1885. 


3 Additional Plea. 


In the Cireuit Court of the United States for the Western District of 


Pennsylvania. May Term, 1883. 


J. P. MorGan ) 
US. ( No. 31. 


THOMAS STRUTHERS. 


And, for further plea in this behalf to the original and additional 
counts filed by said plaintiff the said defendant, by his said attor- 
neys, say- that, by reason of anything contained in said counts, the 
said plaintiff ought not to have or maintain his said action against 
him, because, he says— 

That the four hundred shares of stock referred to in the said 
counts as having been purchased on the 4th day of April, 1873, by 
the plaintiff from A.S..Diven, trustee, had not been subscribed for 
or purchased at the time ofthe delivery and execution of said agree- 
ment of April 4th, 1878, but that, on the contrary, the subscription 
for and purchase of said stock and the execution and delivery of said 
agreement were simultaneous acts, and the making and delivery of 
said agreement constituted the consideration of said subscription and 
purchase. 

And the said defendant alleges that the said agreement of sub- 
scription and purchase was in writing, in the words and figures fol- 
lowing, to wit: 

| New York, January 20, 1873. 
The capital stock of the Blair Iron and Steel Company is 25,000 
shares of $100 each—$2,500,000. This capital has been paid up by 
the transfer of the patents for the Blair process and the works 
35 at Glenwood, twenty-third ward of Pittsburgh, Pa., to the 
company (the deed for the Glenwood property to be made as 
soon as any empowering act can be obtained from the Pennsylvania 
Legislature, which we have bound ourselves to procure), and the 
whole stock of said company issued to us in payment therefor. 

We have agreed to place in the hands of General A. 8S. Diven, as 
trustee, 9,000 shares of this stock, to be used as working capital for 
the company, subject to the order of the board of trustees of said 
company, excepting $50,000.00 of the proceeds thereof first to be 
paid to us by said trustees. The trustees of the company have, with 
vur consent, ordered the sale of six thousand of said shares for the 
purpose of raising a present working capital and paying said $50,000, 
the minimum price to be $50 per share; and said trustees, with the 
approbation of the board of trustees, now offers said 6,000 shares at 
said minimum price of $50 per share, to be paid for as follows, viz: 


m 
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One-third part thereof as soon as the whole 6,000 shares shall be 
subscribed for, and the remainder in such instalments as the board 
of trustees nay call for the same for the purposes of the business, the 
certificates to be delivered when the whole shall be paid. 

THOMAS 8. BLAIR. 

T. STRUTHERS. 

MORRISON FOSTER, 

By his attorney, T. STRUTHERS. 


We, the undersigned, hereby subscribe to the number of shares of 
the above six thousand shares set opposite to our names, respect- 
ively, to be paid for according to the terms above set forth, but this 
subscription not to be binding until the whole six thousand shares 

shall have been reliably subscribed. 


ob GEO. TALBOT OLYPHANT, Four hundred shares. 

THOS. DICKSON, Four hundred shares. 

A. S. DIVEN, Four hundred shares. 

J. PIERPONT MORGAN, Five hundred shares. 

JOS. W. DREXEL, live hundred shares. 

C. MEYER, Six hundred shares. 

CHARLES G. FRANKLYN, Two hundred and fifty 
shares. 

CHARLES H. DABNEY, by 

JAMES J. GOODWIN, One hundred shares. 

KDW. C. GARDNER, Alt’y, Two hundred shares. 

EMIL HEINEMANN, Two hundred shares. 

W. J. SYMS, One hundred and fifty 
shares. 

THOMAS ALLEN, per power of attorney, 

Ht. G. MARQUAND, Two hundred shares. 


GOUVERNEUR MORRIS, Jr., Fifty shares. 
RUTHERFORD STUYVESANT, Two hundred shares. 
LEN. SMITH, Fifty shares. 


And this defendant alleges further that there were two other sub- 
scription papers, besides that of which the foregoing is a copy, of 
the same terms and tenor as the said copy, and that there were three 
subscribers to said two other subscription papers, which three sub- 
scribers, taken together, subscribed to eighteen hundred shares of the 
capital stock, thus making up the entire six thousand shares of stock 
above-mentioned; and this defendant alleges further, on information 
and belief, as follows: That the said defendant and Thomas S. Blair 
were the principal projectors and promoters of the enterprise and 
scheme of manufacturing steel by the process known as the Blair 
process {the said Blair being the author and inventor of that pro- 
cess), and were so known to the plaintiff at the time of the execution 
and delivery of the agreement, and at the same time were the prin- 

cipal projectors and promoters of the scheme for securing the 
37 subscription for said six thousand shares, and were known to 
the plaintiff as such at that time, and were also at that time, 
and were known by the plaintiff to be at that time, the owners, to- 
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gether with Morrison Foster, above-named, of all or nearly all the 
capital stoek of said company, excepting the 9,000 shares placed in 
the hands of A. S. Diven, as trustee. 

And this defendant alleges further that the agreement of April 
4th, 1873, set forth in the said count, was demanded by the plaintiff 
as a condition of the alleged purchase of and his subscription for 
said four hundred shares, and was executed by the said defendant 
and delivered to the plaintiff and accepted by him privately and 
without the consent or knowledge of parties who signed the said 
subscription for 6,000 shares after the plaintiff, and also without the 
consent or knowledge of .parties who signed the said subscription 
before the plaintiff, and the said defendant therefore avers that sald 
agreement is null and void as against public policy, and as a fraud 
upon such other subscribers; and this the said defendant is ready to 
verify; wherefore the defendant prays judgment, &c. 

R. BROWN, 
GEORGE SHIRAS, Jr., 
WM. LINDSAY, 

Att ys for D’f' nt. 


Indorsed: No. 31. May term, 1883. In the cireuit court U.S. 
J. P. Morgan vs. Thomas Struthers. And now, to wit, Nov’r 17th, 
1885, defendant has leave to file the within plea. Filed by leave of 
court this Noy. 17, 1885. H. D. Gamble, clerk. Brown & Lindsay 
& Shiras. 


te: Minutes of Trial. 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. May Term, 1882. 


J. P. MoRGAN 
Ps. ' ? No. oi. 
THOMAS STRUTHERS. 


And now, Nov’r 17, 1885, the parties to this cause being at issue, 
and a jury being called, came, viz., J.S. Robinson, Martin Carey, 
John Grayson, H. H. Bengough, Nathan Winegart, Ezra Irwin, 
John Q. A. Sterrett, M. A. Spriggs, 8. 8. Bailey, J. R. Chambers, 
Joseph Shannon, and G. W. Bowers, and having been duly empan- 
neled and sworn to well and truly try this issue joined between the 
plaintiff and defendant and a true verdict render according to the 
evidence, &c., whereupon the plaintiff’s case is opened by his coun- 
sel and evidence offered, closing at the hour of 3 p. m., when de- 
fendant’s case is opened by his counsel and. evidence offered on his 
part, continuing until Nov. 19, at 10.50 a. m., at which time plain- 
tiff offers his rebutting testimony, closing the evidence in the case 
at ll a.m. Thereupon counsel for the respective parties addresses 
the jury, and at 12.50 the court charges the jury, who, at 1.10 p. m., 
retire to consult, and after due deliberation they return and say, 
we find for the defendant. 

1885, November 24.—Judgment upon the verdict. 


H. D. GAMBLE, Clerk. 
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839 Plaintiff's Points & Answers. 


In the Circuit Court of the United States for the Western District 
of Pennsylvania. 


MorGAN vs. STRUTHERS. 


1. If the jury find from the evidence that the defendant, Struthers, 
executed and delivered to the plaintiff the paper in evider.ce of date 
April 4th, 1873, and also the subsequent paper of date Mareh 25th, 
1875, atid that on April 4th, 1876, plaintiff notified said defendant 
of his (said plaintiff’s) election to sell to the defendant the stock in 
said papers mentioned and made tender thereof, and that the de- 
fendant refused to accept said stuck and pay therefor, then this ver- 
dict should be for the plaintiff for the amount by him paid for said 
stock, as shown by the evidence, with interest thereon as in, said 
original paper specified. 

This point is affirmed, but subject to the effect of the proof intro- 
duced by the def’t touching the exceptional engagement made by 
Struthers & Blair for the purchase of the stock subscribed for by 
the pl’ff. 

W. McK. 


2. If the jury find from the evidence that stock purchased by the 
plaintiff was stock originally issued by the Blair Iron & Steel Co. 
to the defendant Struthers and Thomas S. Blair and Morrison 
40) Foster as full-paid stock, and that these parties, owners thereof, 
voluntarily agreed that the same, together with other like 
stock owned by them, should be sold at a minimum price by them 
named, in part for the benefit of the Blair Iron & Steel Co. and in 
art for their own benefit, and transferred said stock to a trustee to 
* by him so sold and accounted for, and that the said stock was so 
sold by said trustees, then, if the jury find also the facts as set out 
in the first point, the plaintiff is entitled to recover, whether the said 
stock was sold to all purchasers who paid the minimum price upon 
the samme terms or not. 
Refused. 


W. McK. 


8. That if the defendants, Struthers and Blair, in consideration 
that the plaintiff would purchase certain of the stock owned by them 
and Morrison Foster jointly (and by them voluntarily contributed, 
to be sold by trustee for the mutual benefit of themselves and the 
Blair Iron & Steel Company), agreed with the plaintiff to repurchase 
from him, at his option, within a time named, the stock by him 
bought from said trustee, said agreement is binding on them, even 
though no similar agreement was made with other purchasers of 
said stock from said trustee. 

Refused. 


W. McK. 
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4. That there is no evidence in this case that the making of the 


obligations sued — was concealed by the defendants from purchasers 
of the six thousand shares, or of any portion thereof, of the 
4] stock sold by A. 8S. Diven, trustee. 
Refused. 


W. McK. 


5th. That there is no evidence in this case that any of the stock- 
holders in the Blair Iron & Steel Co. were in any way defrauded by 
reason of the execution and delivery of the writings sued upon and 
in evidence ; or that any of said stockholders claims to have been 
so defrauded. 


Refused. 
W. McK. 


6. That the execution and delivery to plaintiff of the obligations 
sued on as a consideration for plaintiff’s purchase of four hundred 
shares of the said stock of the Blair Iron & Steel Co. from A. S. 
Diven, trustee, was not, under the evidence, a fraud in fact, and was 
not a fraud in law. 

Refused. 


W. McK. 


7. That unless the jury find from the evidence that the obliga- 
tions sued on were purposely concealed from the other purchasers 
of stock from A. S. Diven, trustee, or that any such purchaser de- 
siring a similar obligation was refused the same, they should find 
for the plaintiff, if they find from the evidence that notice was given 
and tender made to the defendant Struthers on April 4th, 1876, as 
required by said obligations. 

Refused. 


W. McK. 


Plaintiff’s counsel except to answers to all the foregoing points 
and to the charge. 
W. McKENNAN, Cir. J. 
Indorsed: Plaintiff’s points & answers thereto. Filed Nov’r 19, 
1885. H. D. Gamble, el’k. 


4? Defendant's Points & Answers. 
In the Circuit Court of the United States for the Western District 
i of Pennsylvania. May Term, 1882. 
J. P. MorGan a 
vs. » No. 3]. 


THOMAS STRUTHERS. j 


Ist. The court is requested to charge that the agreement of April 
4th, 1873, and the subscription to the stock, if found by the jury to 
have been simultaneous acts, constitute in law one contract, and 
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that the terms of said contract, taken together with the evi- 
dence of Wallace and of those portions of the pl’ff’s affidavit of 
claim put in evidence showing a demand for interest on each in- 
stalment from the time of their respective payments, disclose the 
case of a usurious loan, and plaintiff cannot recover. 
Refused. 
W. McK. 
Def’t’s counsel except to this answer. 
W. McK., Cir. J. 


2nd. That if they find that the agreement sued on of April 4th, 
1875, was demanded and obtained by the plaintiff from Struthers & 
Blair as a condition upon which the plaintiff subseribed for and pur- 
chased 410 shares of stock of the Blair Iron & Steel Company ; that 
the plaintiff was one of a number of persons who were asked to 
subscribe and did subscribe for stock in said company to the amount 
in the aggregate of 6,000 shares upon the same terms and conditions 
us set forth in the prospectus and contract of subscription, and 
43 that others of said subscribers were not informed of the fact 
that plaintiff had obtained said agreement of April 4th, 1873, 
as a condition or part of his agreement to subscribe the said stock, 
and that the existence of such accompanying agreement was not 
made known to other of said common subscribers, then said agree- 
ment of April 4th, 1873, was in the eye of the law a fraud upon the 
other subscribers who did not receive and were not informed of the 
existence of such agreement, and was contrary to the policy of the 
law, and the plaintiff cannot recover. 
Affirmed. 


W. Meck. 


Indorsed: No. 31. May term, 1882. J. P. Morgan vs. T. Struthers. 
Defendant’s points and answers thereto. Filed Nov’r 19, 1885. H. 
D. Gamble, clerk. 


44 Charge of the Court. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


J. Prerrpont MorGAN 
Us. No. 31. 
Tuomas Strrutuers, Impleaded with T. S. Bratr. 


(Oral charge of the court.) 


GENTLEMEN OF THE Juny: The plaintiff seeks in this suit to re- 
cover upon an agreement entered into by the defendant, Thomas 
Struthers, and another, on the 4th of April, 1875, whereby they 
agreed to repurchase from the plaintiff 400 shares of stock in the 
Blair Iron & Steel Company, which had been subscribed for by 
him, at the end of a year if he desired then to relieve himself from 
the ownership of that stock. Standing by itself, there can be no 
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doubt that this arrangement was a perfectly honest and fair one. 
There is no vice inherent in such a contract that would relieve the 
person making it from its obligation, and if that were all that were 
in the case your duty would be a very simple and easy one. At the 
expiration of the year this arrangement was renewed and extended 
for another year-—-to the 4th of April, 1875—and at the end of 
that year it was renewed and extended again until April 4th, 1876, 
when Mr. Morgan, desiring to avail himself of the terms of the 
arrangement, gave notice to Mr. Struthers and tendered him the 

stock referred to in the agreement, so that it would seem 
45 that Mr. Morgan not only made a fair contract with Mr. 

Struthers touching the purchase of this stock, but that he 
did all that the contract required of him to entitle him to demand 
the fulfilment of it on the part of Mr. Struthers. I therefore affirm 
the first point presented by the counsel of plaintiff, which is as 
follows: 

“If the jury find from the evidence that the defendant, Struthers, 
executed and delivered to the plaintiff the paper in evidence of date 
April 4th, 1873, and also the subsequent paper of date March 25th, 
1875, and that on April 4th, 1876, plaintiff notified said defendant 
of his (the plaintiff’s) election to sell to the defendant the stock in 
said papers mentioned and made tender thereof, and the defendant 
refused to accept said stock and pay therefor, then their verdict 
should be for the plaintiff for the amount by him paid for said stock, 
as is shown by the evidence, with interest thereon, as in said origi- 
nal papers specified.” I say I affirm this point, but subject to the 
effect of the proof introduced by the defendant touching the excep- 
tional arrangement made by Struthers and Blair for the purchase of 
the stock subseribed for by the plaintiff. So that, taking the plain- 
tiff’s case by itself, considering alone the proofs offered by him, he 
has made out a case which would entitle him to your verdict. 

This contract grew out of negotiations for the purchase of stock in 
the Blair Iron & Steel Company which had been placed in the hands 
of Mr. Divin, as trustee, for sale. He was to sell six thousand shares 


to raise 300,000 — for the owners of the stock who were offer- 
46 ing it, and as a working capital for this iron & steel company. 


All this appeared in the paper which was drawn up (or pro- 
spectus, as it is called) by the persons who were interested in the 
sale of this stock and who were inviting subscriptions on the part 
of the expected purchasers of it. That paper also obtained the 
terms upon which these subscriptions were asked and contained 
provisions as to appropriations of the money when it was realized 
by the sale of the stock. It is provided in it that 6,000 shares of stock 
shall be offered for the purpose stated, and that no subscription 
shall be binding upon any one of the subscribers until the 6,000 
shares are reliably subscribed. Now, it might be apparent from_the 
very nature of the enterprise in which the purchasers of this stock 
were invited to embark, but it is entirely clear from the terms of the 
paper itself that each man who subscribed a share of stock, or 100 
shares, was to be put into the same boat with every other one, and 
they were all to stand upon an equality as to the terms of the sub- 
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scription. That was the offer; that was the invitation given by 
Struthers & Blair and the others who proposed to sell this stock, and 
that was the assurance which the law presumes was given to every 
one and upon which every one relied who put his name to this 
paper—that the terms were set forth in it which all were to have 
alike—in other words, they were to stand upon the same footing as 
to their purchase of stock. 
Now, it is alleged that discrimination was made in favor of some 
and not in favor of others of the subscribers to this stock. 
47 Is that true? The burden on the defendant undoubtedly is 
to satisfy you that it is; that all the subscribers to that stack 
received a paper similar to that which was given to the plaintiff in 
this case, and upon which this suit rests. Such an arrangement, if 
it was not made with all, or if it was not known to all, and all had 
not an opportunity to avail themselves of it, it is obvious, was ex- 
ceptional, and it is obvious, too, that it was beneficial to those in 
whose favor it was made. Each man who subscribed to shares of 
stuck in that corporation stood for the value of his investment upon 
the success of the enterprise itself. That was the only security he 
had for the return of his money, either in the form of dividends or so 
far as the safety of the capital was concerned. Mr. Morgan had not 
only that security, but he had the personal contract of Messrs. Blair 
and Struthers to give him back all his money with interest from 
the date of his subscription or payment of the money, if heso chose ; 
so that evidently he did not stand in the same footing with others 
who did not receive similar papers as to the value of the security 
for the investment made. Now, under these circumstances—that is 
to say, if this arrangement for the repurchase of the stock was not 
known to all of the subscribers to that paper, and they were not 
permitted an opportunity to place themselves upon the same foot- 
ing with all the other subscribers—it was an arrangement exception- 
ally beneficial to those in whose favor it was made, and preju- 
dicial to those with whom it was not made, in so far as the value 
of the investment made by them was concerned; and that 
48 is the reason why the law ordains that good faith requires 
that all persons who engage in a common. venture or a 
common enterprise have a right to claim that they shall be 
placed on the same footing, or at least that they shali have an op- 
portunity, by being informed of any other arrangement than such 
as appears on the face of the paper, to place themselves upon an 
equality as to the security of the investment which they make, and 
that is the reason why such breach of faith is visited by the law 
with an abrogation of such special arrangement made in favor of 
some and not of others of the subscribers to a common enterprise. 
So, gentlemen of the jury, | instruct vou that this case, leaving 
everything else out of it, turns upon the sufficiency of the proof, in 
your judgment, as to whether some and not all of the subscribers to 
this stock were benefited by the arrangement which was made by 
Mr. Morgan, the plaintiff. I will not refer in detail to the evidence 
upon this point, because you remember it and it has been fully dis- 
cussed by counsel; but, as to one of the subscribers to the stock, 
4—234 
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whatever may be the statements of Mr. Blair and Mr. Struthers as to 
their impressions, you will remember the testimony of Gouverneur 
Morris, who certainly knows best as to what was done in his case 
(and if he is a eredible man his testimony in regard to it is entitled 
to more weight than that of anybody else, whether positively stated 
or stated by mere impression), that he never heard of this arrange- 
ment until a few weeks before the trial of the case in which he was 
called as a witness, in New York, which was last vear, I 
49 think; and you will reeall the testimony as to others; I need 
not refer to it. If you find that such a svecial and excep- 
tional arrangement made with Mr. Morgan was not made known to 
all the subscribers to the stock Mr. Morgan had no right to make it 
and the law will not enforce it. So I say again as you find the facts 
with regard to that so you will find whether this arrangement is en- 
forcible or not. I repeat, if you find that it was not made known to 
all of the subscribers to that stock it can avail Mr. Morgan nothing, 
and cannot be enforced as he seeks to enforce it now. As to the other 
points presented by the counsel of the plaintiff, 1 need not read them, 
but I have noted a refusal to all of them. 

The counsel for defendant have presented two points: 

“First. That the agreement of the 4th of April, 1873, and the sub- 
scriptions to the stock, if found by the jury to have been simulta- 
neous acts, constituted in law one contract, and that the terms of 
said contract, taken together with the evidence of Wallace and all 
those portions of the plaintiff's affidavit of claim put in evidence, 
showing the demand for interest on each instalment from the time 
of their respective payments, disclose the case of a usurious loan, 
and plaintiffs cannot recover.” 

[ decline so to instruct you. I am unable to see any feature of a 
usurious contract in this case, and therefore I decline to instruct you 


that if the facts stated in the point — to be true the contract is usu- 
rious and therefore not binding. 
50 “Second. That if they find th: at the agreement sued on of 


April 4th, 1873, was demanded and obt: ined by the plaintiff 
for Struthers and Blair as a condition upon which the plaintiff sub- 
scribed for and purchased 400 shares of stock of the Blair Iron and 
Steel Company; that the plaintiff was one of a number of persons 
who were called for to subscribe and did subseribe for stock in said 
company to the amount in the aggregate of 6,000 shares, upon the 
same terms and conditions set forth in the prospectus and contract 
of subscription, and that others of said subscribers were not in- 
formed of the fact that plaintiff had obtained said agreement of 
April 4th, 1873, as a condition or part of this agreement to sub- 
scribe for said stock, and that the existence of such an accoinpany- 
ing agreement was not made known to the other of said common 
subscribers, then said agreement of April 4th, 1873, was, in the eye 
of the law, a fraud upon the other subscribe ‘rs who did not receive 
and were not informed of the existence of said agreement, and was 
contrary to the policy of the law, and the plaintiff cannot recover.” 

This point is affirmed, and I so instruct you. Now, in order that 
there may be no misapprehension about your duty in this case, I 
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repeat what I have said (and whatever may be our own views as 
tu the honesty of such an attempt to defeat the enforcement of an 

honest contract, that is a consideration which you or I have 
5] nothing to do-with), if you find that the beneficial arrange- 

nent set up and sought to be enforced in this suit was not 
nade known to all the subscribers to that stock and they were not 
afforded an opportunity to avail themselves of like security, as mat- 
ter of law that arrangement was void and cannot be enforced, and 
that is the simple question which I submit to you in this case. If you 
find that there were any of the subscribers of that stock who were 
left out and were not affurded the security that Mr. Morgan obtained, 
the latter cannot avail himself of this arrangement, and your ver- 
dict should be for the defendant. 


Indorsed: No. 31. May term, 1882. J. Piérpont Morgan 2. 
Thomas Struthers. Charge of the court. Filed Dee’r 28, 1885. 


Ay Judgment Docket Entry. 
No: 31 


Term: May. 

Year: 1882. 

Defendant: J. Pierpont Morgan. 

Plaintiff: Thomas Struthers. 

Date of judgment: Nov’r 24, 1885. 

Amount: Costs. 

Attorney-: George Shiras, Jr., 8S. P. Johnston, R. Brown. 


53 First Exception. 


In the Cireuit Court of the United States for the Western District of 
Pennsylvania. May Term, 1882. 


J. Pierrpont MORGAN ) 
Us. No. 3l. 
Tuomas Srrutuers, Impleaded with T. S. Biatr. ( 


Upon the trial of the issue in this cause plaintiffs offered a certain 
instrument of writing in words and figures following, namely: 

“Whereas J. Pierpont Morgan has purchased 400 shares of the 
stock of the Blair Iron & Steel Company at the price of $50.00 per 
share, and sold by A. S. Diven, trustee of said company, now we, 
the undersigned, in consideration of one dollar to us in hand paid, 
the receipt of which is hereby acknowledged, do hereby agree that 
if at the end of one year from this date said J. Pierpont Morgan 
shall desire to sell the said shares at the price paid for the same by 
him we will purchase the same at that price, pay to him the amount 
paid by him on the same, with interest at the rate of seven per cent. 
per annum. | 

“New York, April 4, 1873. 

“ (Signed) THOMAS 8. BLAIR anp 

“T. STRUTHERS.” 
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And also a certain instrument of writing in words and figures 
following, viz: 
“New York, March 22nd, 1875. 
“Tn consideration of the waiver by J. Pierpont Morgan of the right 

of election to sell to us the 400 shares of stock in the Blair 
o4 Iron & Steel Company subscribed and paid for by him, as 

he was entitled to by agreement with us in 1873, renewed 
and extended for another year by agreement of 1874 to April 4th, 
1875, we do hereby agree that his right to do so shall be extended 
for another year, namely, to April 4th, 1876. If he shall at that 
time elect to sell to us the 400 shares so subscribed and held by him 
we will receive and pay for thesame theamount paid by him there- | 
for, with interest at the rate of seven per cent. per annum from the 
dates of the payment by him of the respective instalments thereon, 
and as collateral security for the performance by us of this our 
agreement we have placed in the hands of Joseph W. Drexel, Esq., 
400 shares of the stock of the said Blair Iron and Steel Company, 
to be held by him in trust for that purpose. 

“ (Signed) T. STRUTHERS. 

“T. S. BLAIR.” 


And also a certain receipt in the words following, viz: 
“ MARCH 22np, 1875. 


“ Drexel, Morgan and Company : 

“ Received of Thomas Struthers, Esq., certificate No. 137 for 1,450 
shares and certificate No. 61 for 100 shares, being in all 1,550 shares, 
in the Blair Iron and Steel Company, which I hold in trust for 
Charles G. Franklyn, 250 shares; E. E. Gardner, 200 shares; J. W. 
Drexel, 400 shares; J. P. Morgan, 400 shares; J. J. Goodwin, 200 
shares; C. H. Dabney, 100 shares, making a total of 1,550 shares, 
to be held as collateral security for an extension of right to call on 

T.S. Blairand Thomas Struthers to purchasea similar amount 


55 of said stock (said extension to be for one year), as per pre- 
vious agreement. 
“ (Signed) JOSEPH W. DREXEL.” 


And thereupon the plaintiff having made proof that he had paid 
in full for the said 400 shares of stock, and having offered testimony 
to show a tender to the defendants, on the 4th day of April, 1876. of 
the said 400 shares of original stock, and also of said 400 shares of 
collateral stock, and the demand on them that they purchase: the 
said stock in accordance with the aforesaid papers in evidence, 
rested his cuse. 

And thereupon the defendant, by his counsel, made the follow- 
ing offer, to wit: 

“ Defendant’s counsel offers in evidence the depositions of Thomas 
Struthers and Thomas 8. Blair, and to follow them with other testi- 
mony and evidence to sustain the allegations and facts contained 
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in the plea which the defendants filed by leave of court to-day, 
which plea is us follows: 

And, for further plea in this behalf to the original and additional 
counts filed by said plaintiff, the said defendant, by his attorneys, 
says that by reason of anything contained in said count the said 
plaintiff ought not to have or maintain his said action against him, 
_ because he says that the 400 shares of stock referred to in the said 
count as having been purchased on the 4th day of April, 1873, by 
the plaintiff from A. S. Diven, trustee, had not been subscribed for 
or purchased at the time of the delivery and execution of said agree- 
ment of April 4th, 1873, but that, on the contrary, the subscription 

for and purchase of said stock and the execution and delivery 
56 of said agreemeut were simultaneous acts, and the making 

and delivery of said agreement constituted the consideration 
for said subscription and purchase. 

And the said defendant alleges that the said agreement of sub- 
scription and purchase was in writing, in the words and figures fol- 
lowing, to wit: 

New York, Jan’y 20, 1873. 

The capital stock of the Blair Iron and Steel Company 1s 25,000 
shares of one hundred dollars each—$2,500,000. This capital 
has been paid up by the transfer of the patents for the Blair process 
and the works at Glenwood, 25rd ward of Pittsburgh, Penn’a, to 
the company, the deed for the Glenwood property to be made as soon 
as any empowering act. can be obtained from the Pennsylvania Legis- 
lature, which we have bound ourselves to procure, and the whole 
stock of suid company issued to us In payment therefor. 

We have agreed to place in the hands of Gen. A.S. Diven, as trus- 
tee, 9,000 shares of this stock, to be used as working capital for the 
company, subject to the order of the board of trustees of said coim- 
any, except fifty thousand dollars of the proceeds thereof first to 
- paid to us by said trustee. The trustees of the company have, 
with our consent, ordered the sale of six thousand of said shares for 
the purpose of raising a present working capital and paying said 
fifty thousand dollars, the minimum price to be fifty dollars per 
share; and said trustees, with the approbation of the board of trus- 
tees, now offer said six thousand shares at said minimum price of 

fifty dollars per share, to be paid for as follows, namely : One- 
57 third part thereof as soon as the whole six thousand shares 
shall be subscribed for and the remainder in such instalments 
as the board of trustees may call for the same for the purposes of 
the business, the certificates to be delivered when the whole shall be 
pr Id. 
THOMAS 8. BLAIR. 
T. STRUTHERS. 
MORRISON FOSTER, 
By his attorney, T. STRUTHERS. 


We, the undersigned, hereby subscribe to the number of shares of 
the above six thousand shares set opposite to our names, respectively, 
to be paid for according to the terms above set forth, but this sub- 


*) 
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scription not to be binding until the whole six thousand shares slhial] 
have been reliably subscribed. 


GEORGE TALBOT OLYPHANT, 400 shares. 


THOMAS DICKSON, 400 shares. 
A. 8S. DIVEN, 400 shares. 
J. PIERPONT MORGAN, 500 shares. 
J. W. DREXEL, 500 shares. 
C. MEYER, 600 shares. 
CHARLES G. FRANKLYN, 250 shares. 
(By JAMES J. GOODWIN.) 

KDW. C. GARDNER, Alt’y, 100 shares. 
EMIL HEINEMAN, 200 shares. 
W. J. SYMS, 150 shares. 
THOMAS ALLEN, per power of attorney, 

H. G. MARQUAND, 200 shares. 
GOUVERNEUR STUYVESANT, 200 shares. 
LENNOX SMITH, 50 shares. 

58 And this defendant alleges further that there were two 


other subscription papers beside that of which the foregoing 
is a copy, of the same terms and tenor as the said copy, and that 
there were three subscribers to said two other subscription papers, 
which three subscribers, taken together, subscribed 1,800 shares of 


the capital stock, thus making up the entire six thousand shares of 


stock above mentioned. 

And this defendant alleges further, on information and belief, as 
follows: That the said defendant and Thomas 8. Blair were the 
principal projectors of the enterprise and promoters of the enterprise 
and scheme of manufacturing steel by the process known as the 
“Blair” process (the said Blair being the author and inventor of 
that process), and were so known to the plaintiff at the time of the 
execution and delivery of said agreement, and at the same time were 
the principal projectors and promoters of the scheme for securing 
the subseription for said six thousand shares, and were known to 
the plaintiff as such at that time, and were also at that time and 
were known by the plaintuff to be at that time the owners, together 
with Morrison Foster, above named, of all or nearly all the capital 
stock of said company, excepting the 9,000 shares placed in the 
hands of A. 8. Diven, as trustee. 

And the defendant alleges further that said agreement of April 
4th, 1873, set forth in the said count was demanded by the plaintiff 
as a condition of the alleged purchase of and his subscription for 
said 400 shares, and was executed by the said defendant and delivered 

to the plaintiff and accepted by him privately and without the 
o9 consent or knowledge of parties who signed the said sub- 

scription for six thousand shares after the plaintiff, and also 
without the consent or knowledge of parties who signed the said 
subscription before the plaintiff; and the said defendant therefore 
avers that said agreement was nuli and void as against public policy 
and asa fraud upon such other subscribers, and this the said de- 
fendant is ready to verify.” 


eR ASR 
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To the foregoing offer the plaintiff, by his counsel, made objec- 
tion, first, because the agreement being such as under the statute of 
frauds in the State of New York (at which place the contract was 
made) is required to be in writing it is not competent to show any 
other consideration therefor than that named in the agreement it- 
self; secondly, because the matters set out in the plea are res inter 
alios acta, neither the Blair Iron and Steel Company nor the other 
subscribers to the capital stock of the Blair Iron and Steel Company 
being any parties to this action or complaining of any fraud upon 
them; third, because—admitting, for the purpose of argument, the 
allegations of the plea—they do not constitute any defence to this 
action upon the part of Thomas Struthers, nor do they indicate any 
fraud perpretrated upon the part of any person, there being no alle- 
gation or pretense that the subscribers did not pay to the trustees 
the entire consideration for the stock: fourth, that, even if it were 
true that the agreement constituted a fraud (as it does not), Thomas 
Struthers cannot defend by setting up a fraud to which he was a 

party, and, according to the facts set out in the plea, the 
60 party actor; and, fifth, because incompetent and irrelevant 

generally. 

The court overruled the objection and admitted the evidence ; to 
which decision plaintiff excepted and prayed the court to seal this 
his bill of exceptions, which is done accordingly. The evidence ad- 
mitted under the foregoing offer, in so far as material to be quoted, 
was as follows, namely : 


Deposition of Thomas Struthers. 


Q. State whether, in connection with Thomas 8S. Blair, vou signed 
an agreement, dated April 4th, 1875, in respect to the stock of the 
Blair Iron & Steel Co. 

A. l did. 

Q. What particular stock of the Blair Iron and Steel Co. is it that 
was the subject of the agreement of April 4th, 1873? 

A. It was part of the six thousand shares of stock which had been 
placed in the hands of A. S. Diven, as trustee, to be sold according 
to the terms of the prospectus offering the same for sale. 

@. Was the entire six thousand shares subscribed and paid for ? 

A. It was all subscribed and all paid, except a portion of that 
subscribed by one C. Meyer. 

Q. Did all the subscribers receive papers similar to that given the 
plaintiff bearing date April 4th, 1873? 

A. None received them but those who refused to subseribe stock 
without them ; the subscribers for about half the whole number of 
shares did not receive them. 

Q. Were those whodid not receive them informed that they were 
given to others ? 

A. No. 
61 Q. Were you familiar with the negotiations connected with 
the obtaining of subscriptions? 

A. Yes; so far as most of the subscriptions were concerned. I 
was a director of the company and interested in procuring subscrip- 
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tions. I had frequent conferences with the gentlemen who were 
anvassing for subscriptions and was thus kept informed of the 
progress made and the difficulties to be met. Some of the subscrip- 
tions I obtained myself. I recollect. presenting the subscription 
paper to John H. Walker, who subscribed without anything having 
been said about such agreements and without any knowledge of 
them, so far as I know or have reason to believe. 

Q. Can you name such of the subscribers as received similar 
agreements ? 

A. Yes; they were J. W. Drexel, J. P. Morgan, C. G. Franklyn, 
C. H. Dabney, E. Heineman, E. E. adm rr, W. J. Syms, Edwin 
Harrison, and C. Meyer. I believe that is all. 

Q. How came the agreements given to these subscribers to be 
executed ? 

A. Negotiations had been in progress for some time; considerable 
portion of the stock had been subscribed and the remainder of it 
supposed to be arranged for; but when it came to closing the mat- 
ter up some of the parties, amongst whom were these plaintiffs, con- 
cluded not to go in unless on some such agreement as this. The 
terms of the subscription paper required the whole six thousand 

shares to be subscribed before any individual subscription 
62 would be binding. We thought it better to give such agree- 

ments than to have more time spent in canvassing. An 
agreement was accordingly prepared for each of those declining for 
that reason, and those for Mr. Drexel and these plaintiffs handed to 
Mr. Lennox Smith, I think, except that for Mr. Harrison, which I 
think was placed in the hands of Mr. Alexander L. Holley, all to 
be delivered to the several parties upon their subscribing for stock. 
That was the condition upon which they were to be delivered. 
They were accepted and the subscriptions made, and thus, with the 
other subscriptions, the whole amount of six thousand shares was 
made up. 

Q. Do you know of any other matter, &c., &e.? 

A. I do not think of any other matter or thing within my per- 
sonal knowledge that would be material and competent for me to 
state in the several cases mentioned in the commission, except that 
neither of these plaintiffs held stock in the Blair Iron and Steel 
Company before these subscriptions. 


Cross-interrogatories : 


Q. In the transactions referred to in the several agreements you 
mention did you deal with each of the plaintiffs individually or 
with Mr. Drexel, representing all of them ? 

In such conferences as I had with Mr. Drexel in reference to 
the transactions referred to in the several agreements mentioned I 
conferred with him as to what he himself might do and as a, person 
in whom the plaintiffs and others seemed to have confidence 
63 and whose lead they would be likely to follow, but that he 
was their authorized agent or representative neither he nor 
they disclosed to me. ‘The subscriptions were made by each of the 
plaintiffs in his own name. 
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Q. Who paid the money received for the stock involved in these 
suits; was it paid by the plaintiffs in person or was it paid by Mr. 
Drexel, acting for them ? 

A. Whether the money was paid in by each one personally or by 
Mr. Drexel, acting for them, I don’t know. 


Deposition of Thomas S. Blair. 


A. My name is Thomas 8. Blair; age, 59 years or thereabouts ; 
my present residence is Huntingdon Furnace, Huntingdon county, 
Penna. 

Q. Do you know the parties to the foregoing suits? 

A. Some of them. 

(). State whether, in connection with Thomas Struthers, you 
signed an agreement dated April 4th, 1873, in respect to the stock 
of the Blair Iron and steel Company. 

A. Yes, sir. 

* * « * * » * 

Q. State what particular stock of the Blair Iron and Steel Com- 
pany is it that was the subject of the agreement of April 4, 1873. 

A. It was a special lot of six thousand shares set aside for specific 
purpose, as was declared and specified in the subscription paper to 
which the said parties, hereinbefore named as plaintiffs attached 

their signatures as subscribers to thatstock. The substance of 
64 that declaration was that the six thousand shares had been 

put into the hands of a trustee to be sold, the proceeds of 
such sale to be applied to the uses of the company for purposes 
therein set forth. 

Q. Were the entire six thousand shares subscribed and paid for? 

A. Yes, sir. 

(). Did all the subscribers receive papers similar to that given 
plaintiffs, bearing date April 4, 18757 

A. No. 

(. If there were those who did not receive such papers, were they 
informed that such papers had been given to others? 

A. No. 

(). Were you familiar with the negotiations connected with the 
obtaining of such subscriptions ? 

A. Although the negotiations were mainly conducted by other 
parties, | was cognizant of the circumstances more or less minutely 
in each case. 

(). Can you name such of the subscribers as received papers siin- 
ilar to that of April 14, 18757 

A. They were—besides the plaintiffs here specified, to wit, Dab- 
ney, Morgan, Francklyn, Goodwin, Harrison, Gardner, and Lewis— 
the following, whose names I recall on the spur of the moment: 
Christopher Meyer, W. J. Syms, Jos. W. Drexel, J. J. Hegeman, of 
whom I am positive. I think that similar agreements were also 

given to Thomas Allen and Thomas A. Scott. Among those 
65 who did not receive such agreement | recali the names of J. 
Talbot Olyphant, Thomas Dickson, A. 8. Diven, John H. 
o—234 
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Walker, Gouverneur Morris. Having no list of stockholders within 
reach whereby to refresh my memory, I cannot at present remem- 
ber any others. 

Q. How came the agreements given to these subscribers to be 
a ? 

The parties to whom these papers, known as guarantee agree- 
ae were given had been holding under advisement the idea of 
subscribing for this stock, and when we found that they would not 
do so on the proposition set forth in the subscription paper itself, we 
offered this additional inducement, in virtue of which they made 
the subscriptions as they stand. The agreements of the succeeding 
year (1874) were simply in the nature of an extension for 12 months 
of the terms and conditions of the guarantee agreement of 1875. 


In a deposition of THomaAs 8. Bratr, taken subsequent to the one 
just quoted from, he testified further as follows: 


“A. I am now satisfied that neither Thomas Allen nor Mr. Mar- 
quand had any agreement from us to take back stock. I never met 
either of those gentlemen on business. Mr. Alexander L. Holley 
and Mr. Miller transacted this affair exclusively. I am now also 
able to state that no guarantee paper was given to Mr. Scott. By 
reference to correspondence had at the time I find that both in 

1875 and 1874 negotiations were carried along with Mr. 
66 Harrison by letter, all of it subsequent to April 4, in 1874, 

and later than A’pril 4, 1875, in both cases resulting in 
giving him the guarantee for the extended time. At the time of 
inaking the answers in the original interrogatories | was suddenly 
called upon to state to the best of my recollection, without any pos- 
sibility of being able to consult a single written memorandum or 
document of any description, and had to depend upon impressions 
left upon my mind after a long lapse of time.” 


Testimony of Thomas Dixon. 


Q. I show you paper marked Exhibit No. 1, containing what pur- 
ports to be your signature. Do you recognize it ? 

A. Yes, sir. 

Q. Thomas Dixon, 400 shares ? 

A. Yes, sir. 

Q. Do you remember making the subscription ? 

A. I do. 

Q. You are now president of the Delaware & Hudson Canal Co.? 

A. Yes, sir. 

Q. Were you connected with that company at the time this sub- 
scription was made, in 1873 ? 

A. I was then president. 

Q. Do you know the signature of Goorge Talbot Olyphant,.which 
precedes yours ? 

A. Yes, sir; that is his signature. 

Q. Was he also connected with the Delaware and Hudson Canal 
Company at that time? 
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A. Yes, sir. 
Q. He has since died ? 
67 A. Yes, sir. 
Q. At the time you made that subscription did you know 
of any inducement being offered to any of these subscribers in the 
nature of a collateral guaranty or agreement to buy back the shares? 


(Objected to; objection overruled; exception taken.) 


(. Did you ever see at the time you were applied to for the sub- 
scription any paper of the kind which I now show you, as being 
furnished to persons who would make these subscriptions? (Hand- 
ing Ex. A.) 

A. No, sir. 

Q. Do you know whether Mr. Olyphant had such a paper or not? 

A. Not to my knowledge. 

(. You were on very intimate terms with him at that time? 

A. It was at his instance I made the subscription. 

Q. At his suggestion? 

A. Yes, sir. 

Q. Did you pay your entire subscription ? 

A. I did. 

(. Two thousand? 

A. Yes, sir. 

Q. And did Mr. Olyphant pay his? . 

A. I think so: I do not know. 


Cross-examination : 
Q. You do not know that Olyphant paid? 


A. No. 
Q. You did not see him pay it? 
A. No. 
68 GOUVERNEUR Morris, Jr., called on behalf of defendant, 


being duly sworn, testified as follows: 


Q. I show you Exhibit No. 1, purporting to have, towards the 
bottom of it, your name, Gouvernuer Morris, Jr., 50 shares—third 
from the bottom. 

A. That is my signature. 

(). Did you pay. for those shares? 

A. I did. 7 

(. D- -ou remember who brought the project to your notice? 

A. Mr. Lennox Smith. 

(. Were the previous signatures upon the paper when you signed? 

A. Yes, sir; as far as I can remember; there might have one or 
two not; there were a number of signatures; the paper was largely 
filled. 

Q. Mr. Meyer, Mr. Morgan, and the important signatures were 
there? 

A. Yes, sir. 
Q. You know them by reputation ? 
A. Yes, sir. 
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Q. Did you know at the time the proposition was brought to your 
notice that any of the subscribers were getting, as an inducement 
to subscribe, any guaranty or paper agreeing to take back the shares? 


(Objected to as immaterial and irr-levant; objection over-ruled ; 
exception taken.) 


Q. Did you see, at any time before you subscribed, any paper like 
the one I now show as being executed by Blair & Struthers as an 
inducement for subscription ? 


(Same objection, ruling, and exception.) 


A. No, sir; saw nothing of the kind. 
69 Q. You did not have any? 
A. No, sir. 
Q. Did you know that any of the previous subscribers had re- 
ceived such an indemnity ? 
A. No, sir. 
a. When did you first know of it? 
When I was subpeenaed in this case. 
Q When this controversy grew up? 
A. Yes, sir. 
Q. Within a year or so? 
A. Within a few weeks. 


Cross-examined : 


Q. Do you know what has become of this company ? 
A. I believe it is in the hands of a receiver. 


Henry G. MARQUAND, called on behalf of defendant, being duly 
sworn, testified as follows: 


Q. I show you paper marked Exhibit No. 1, with the words 
“Thomas Allen, 200 shares, per power of attorney, H.G. Marquand,’ 
fourth signature from the bottom; is that in your handw riting t 

A. Yes, sir. 


Q. Do you remember the enterprise, the prospectus being brought 
to your notice ? 

A. I do not recollect that paper, though I may have seen it. This 
matter was brought to me. Mr. Lennox Smith called on me and 
told me there was a new process. This enterprise was submitted to 
me and I declined to goin. Mr. Allen was in town and was inter- 
ested—he lived then in St. Louis—and | spoke to him about it, 
and I think Mr. Smith had a conversation then with him, 
and he represented it tohim. Mr. Allen turned around to 
me and said, I think that is a good thing; it will advance your 
western interest. He read it over and said he would see about it in 
afew davs. He then charged me when the agreement came in to 
sign it for him; either he had to go away or was out of town, and 
he charged me directly to subscribe. I think it was ten thousand 
dollars or two hundred shares for him. That is all I know about it. 

Q. Did you, at the time the matter was brought to your atten- 
tion—the enterprise—by Mr. Smith or any one else, know of any 
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guarantee being offered to the subscribers of the nature of Exhibit 
A, which I show you ? 

(Objected to as irrelevant and immaterial; objection overruled ; 
exception taken.) 

I heard something about a guarantee, whether at that time or 
later, | do not know. It tnay have been urged upon him. I cannot 
say definitely about that. At the first inspection of it there was 
nothing said about the guarantee itself, but I heard about it. 

Q. But when you heard about it you du not know ? 

A. As regards Allen ? 

Q. Yes; at the time you made the subscription. 

A. I do not know whether he got any guarantee or not. 

Q. Did you get any for him? 

A. No; not to my knowledge ‘ 

Q. You made the subscription—you signed the paper ? 

A. Yes, sir; he paid for it and attended to all the subsequent de- 
tails himself. 

(. When you signed his name, Marquand, as attorney, you had 

not received any such guarantee? 
71 A. No, sir. 
Cross-examined : 

Q. You do not know whether he got one or not? 

A. No, sir; he charged me specifically to sign that paper for him. 

Q. That is all you had to do with it? 

A. Yes, sir. 

Q. You declined to invest on your own account? 

A. Yes, sir. 

Q. Mr. Allen oe ‘ntly paid the subscription ? 

. He paid all his debts; he was a very particular man. 

"5 Was he a relative of yours? 

A. He was my brother-in-law ; there is no doubt it was paid ; he 
left four or five or six millions; it has been paid without a doubt. 


Prospectus and subscription by the plaintiff and others, dated New 
York, Jan’y 20th, 1873, in the same figures and terms as set out in 
the plea. 

The following abstract from the plaintiff’s affidavit of claim filed 
in this case : 

“Plaintiff, being duly sworn according to law, deposes and says 
that the defendants above named are justly and truly indebted to 
plaintiff in the sum of $26,282.19, being amounts paid by the plain- 
v for 400 shares of the capital stock of the Blair Iron and Steel 

Company, a corporation organized under the laws of Pennsylvania, 
with 7 per cent. interest per annum from the dates of the payments 

by plaintiff made upon said stock. Deponent attaches hereto 

72 and makes part hereof exhibit marked ‘A,’ showing the 

various payments made by plaintiff on said stock and the 
dates thereof and the calculations of interest on said payments, which 
he says is true and correct in every particular. Said indebtedness 


v8 J. PIERPONT MORGAN VS. THOMAS STRUTHERS. 


arose as follows: On April 4, 1873, the said defendants executed and 
delivered to said plaintiffs a certain agreement in the words and 
figures following, viz: 

“* Whereas J. Pierpont Morgan has purchased 400 shares of stock 
of the Blair Iron and Steel Company at the price of fifty dollars per 
share, and sold by A.S. Diven, trustee of said company : 

“* Now, we, the undersigned, in consideration of one dollar to us in 
hand paid, the receipt of which is hereby acknowledged, do hereby 
agree that if at the end of one vear from this date said J. Pierpont Mor- 
gan shall desire to sell the said shares at the price paid for the same 
by him we will purchase the same at that price and pay him the 
amount paid by him on the same, with interest at the rate.of 7 
per cent. per annum. 

“*New York, April 4, 1875. 

““THOMAS S. BLAIR. 
“<T. STRUTHERS.’ 


“And in consideration of the foregoing agreement said plaintiff 
subscribed for and took and paid for 400 shares of said company’s 
stock, as shown by Exhibit A aforesaid.” 

W. McKENNAN, [seat] 
Cir. Judge. 
73 Second Exception. 
In the Circuit Court of the United States, Western District of Penn- 
sylvania. May Term, 1882. 


J. Pierrepont MorGAN 
v8. No. 31. 
Tuomas SrrutuHers, Impleaded with T. 8. Brarr. 


Upon the trial of the issue in this cause, defendant having closed 
his case, the plaintiff, by bis counsel, offered to show that the sale of 
stocks accompanied by a personal guaranty of like character with 
that sued on in this case is a prevalent usage and custom prevailing 
in commercial circles in New York city and elsewhere and was at 
the timethat the subscription was made to the stock of Diven, trustee ; 
to which offer of evidence the defendant, by his counsel, made the 
objection that it was irrelevant and incompetent. The court sus- 
tained the objection: and excluded the evidence; to which decision 
of the court plaintiff excepted and prayed the court to seal this his 
bill of exceptions, which is done accordingly. 

W. McKENNAN, [sgAt.] 
Cir. Judge. 
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74 Third Exception. 


In the Cireuit Court of the United States, Western District of Penn- 
sylvania. May Term, 1882. 


J. Prerront MorGaANn ) 
rs. -No! 3 
Tuomas Srrutuers, Impleaded with T. S. Brarr. |} 


Upon the trial of the issue in this cause the court, in its charge to 
the jury, having instructed them that the plaintiff’s case standing 
alone was such as would have entitled him to a verdict, and having 
further instructed them that the defendant relied for his defence 
upon the fact, as he alleged and offered evidence to show, that the 
guaranty given by the defendant to the plaintiff was exceptional, in 
this, that a similar guaranty was not given to each and all of the co- 
Pwemenan ibers with the plaintiff to the stock of the Blair Iron & Steel 

Company In question, then said: “So, gentlemen of the jury, I in- 
struct you that this case, leaving everything else out of it, turns upon 
the sufficiency of the proof, in your judgment, as to whether some 
and not all of the subscribers to this stock were benefited by the ar- 
rangement which was made with Mr. Morgan, the plaintiff. I will 
not refer in detail to the evidence upon this point, because * * * 
If you find that such a special and exceptional arrangement made 
with Mr. Morgan was not made known to all of the subscribers to 

the stock, Mr. Morgan had no right to make it, and the law 
70 will not enforce it. So, 1 say again, as you find the facts with 

regard to that so you will find whether this arrangenient is 
enforcible or not. I repeat, if you find that it was not made known 
to all of the subscribers to that stock, it can avail Mr. Morgan noth- 
ing and cannot be enforced as he seeks to enforce it now. * * * 
If you find that the beneficial arrangement set up and sought to be 
enforced in this suit was not made known to all of the subscribers to 
that stock and they were not afforded an opportunity to avail them- 
selves of like security, as matter of law that arrangement was void, 
and cannot be enforced, and that is the simple question which I 
submit to you In this case. If you find that there were any of the 
subscribers of that stock who were left opt and were not afforded the 
security that Mr. Morgan obtained, the latter cannot avail himself 
of this arrangement, and your verdict should be for the defendant.” 

To which portion of the charge of the court plaintiff excepted and 
prayed to the court to seal this ‘his bill of exceptions, which is done 
accordingly. 

W. McK ENN — [SEAL. | 
Cir. Judge. 
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i6 bourth Exception. 


In the Circuit Court of the United States, Western District of Penn- 
sylvania.. May Term, 1882. 


J. PrerPONT MORGAN ) 
vs. >No. 3l. 
Tuomas Srruruers, Impleaded with T.S. Bian. } 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, made this offer of evi- 
dence, namely, to show by a witness, Philip S. Miller, that he acted 
in connection with this matter as the agent of Messrs. Blair and 
Struthers; that he is familiar with the whole transaction relative 
to the stock subscription that had been testified to; that a guaran- 
tee such as was given to the plaintiffin this case was given to all 
subscribers who asked therefor, and that guarantees were given to 
subscribers stated in Mr. Blair’s deposition as not having received 
any guarantees, and that guarantees were also given to other parties 
testified to by defendants as not having received any; that as to the 
first subscribers upon the list, Messrs. Dickson and Olyphant, they 
were themselves iron masters, thoroughly familiar with the enter- 
prise personally and by reason of an examination caused to be made 
at their instance by a distinguished engineer, who reported to them, 
and that they, the first subscribers, were the parties who introduced 

the matter to the plaintiffand others and introduced Mr. Blair 
v7 to the plaintiff and others, and induced the plaintiff and 
“others in part to go into the enterprise—all this for the pur- 
pose of showing that there was no fraud in fact nor concealment in 
connection with the guarantee in suit, and for the purpose of rebut- 
tal and contradiction; to which offer of the plaintiff the defend- 
ant, by his counsel, objected; that 1t was immaterial, irrelevant, and 
incompetent; and thereupon the court decided, “the plaintiff can 
show that some of those persons stated not to have gotten guaran- 
tees did get them, but the rest of the offer is incompetent. It is not 
necessary for the defendants to sustain their defence to show actual 
fraud. If the tendency of such things is to operate as a fraud upon 
others, that is the basis of the rule, and not that they were actually 
deceived.” 
To which decision plaintiff excepted and prayed the court to seal 
this his bill of exceptions, which is done accordingly. 
W. McKENNAN, [sEAL.] 
Cir. Judge. 
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78 Fifth Exception. 
In the Circuit Court of the United States, Western District of Penn- 
sylvania. May Term, 1882. 
J. Prerrpont MorGAN ) 
vs. » No. 31. 
Tuomas Strutuers, Impleaded with T.S. Bratr. } 
= Upon the trial of the issue in this cause the defendant, by his 


counsel, requested the court to charge the jury as follows, namely : 
“That if they find that the agreement sued on of April 4, 1873, 
was demanded and obtained by the plaintiff from Struthers and 
Blair as a condition upon which the plaintiffs subscribed for and pur- 
chased 400 shares of stock of the Blair Iron and Steel Company ; 
that the plaintiff was one of a number of persons who were called 
on to subscribe and did subscribe for the stock in said company, to 
1e amount in the aggregate of six thousand shares, upon the same 
rms and conditions set forth in the prospectus and contract of sub- 
ription, and that others of said subscribers were not informed of 
re fact that the plaintiff had obtained said agreement of April 4, 
873, as a condition or part of his agreement to subscribe for the 
hid stock, and that the existence of such accompanying agreement 
was not made known to the others of said common subscribers, then 
said agreement of April 4, 1873, was, in the eye of the law,a fraud 
upon the other subscribers who did not receive and were not 1n- 
formed of the existence of such agreement, and was contrary 
79 to the policy of the law, and the plaintiff cannot recover.” 
And the court did charge as requested, making answer: 
“This point is affirmed, and I so instruct you.” 
To which decision of the court the plaintiff excepted and prayed 
the court to seal this his bill of exceptions, which is done accord- 
ingly. 


W. McKENNAN, [seat] 
Cir. Judge. 
SO Sixth Except 107N. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“If the jury find from the evidence that the defendant Struthers 
executed and delivered to the plaintiff the paper in evidence, of date 
April 4, 1873, and also the subsequent paper, of date March 25, 1875, 
and that on April 4, 1876, plaintiff notified said defendant of his 
(the plaintiff’s) election to sell to the defendant the stock in said 
papers mentioned and made tender thereof, and that the defendant 
refused to accept said stock and pay therefor, then their verdict 
should be for the plaintiff for the amount by him paid for said stock, 
as shown by the evidence, with interest thereon, as in said original 
paper specified.” 

To which point the court answered : 

6—23: 
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“This point is affirmed, but subject to the effect of the proof in- 
troduced by the defendant touching the exceptional engagement 
made by Struthers and Blair for the purchaseof the stock subscribed 
for by the plaintiff.” 

To which qualified affirmance plaintiff excepted and prayed the 
court to seal this his bill of exceptions, which is done accordingly. 
W. McKENNAN, [seat.] 

Cir. Judge. 


81 Seventh Exception. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by Lis counsel, submitted the following 
point: 

“Tf the jury find from the evidence that the stock purchased by 
the plaintiff was stock originally issued by the Blair Iron and Steel 
Company to the defendant Struthers and Thomas 8. Blair and 
Morrison Foster as full-paid stock, and that these parties, owners 
thereof, voluntarily agreed that the same, together with other likd 
stock owned by them, should be sold at a minimum price by theres 
named, in part for the benefit of the Blair Iron and Steel Companye 
and in part for their own benefit, and transferred said stock to wW 
trustee, to be by him so sold and accounted for, and that the sair- 
stock was so sold by said trustee, then, if the jury find also the facts 
as set out in the first point, the plaintiff is entitled to recover, whether 
said stock was sold to all purchasers who paid the minimum price 
upon the same terms or not.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [seat] 
Cir. Judge. 


39 Kighth Exception. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That unless the jury find from the evidence that the obligations 
sued on were purposely concealed from the other purchasers of stock 
from A. 8. Diven, trustee, or that any such purchaser desiring a 
similar obligation was refused the same, they should find for the 
plaintiff, if they find from the evidence that notice was given and 
tender made to the defendant Struthers on April 4, 1876, as re- 
quired by said obligations.” 

Which point the court refused; to which decision the plaintiff 
excepted and prayed the court to seal this his bill of exceptions, 
which is done accordingly. 

W. McKENNAN, [seat.] 
Cir. Judge. 
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Ninth Exception. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
pont: 

“That the execution and delivery to plaintiff of the obligations 
sued on as a consideration for plaintiff’s purchase of four hun- 
dred shares of said stock of the Blair Iron & Steel Company from 
A.5. Diven, trustee, was not, under the evidence, a fraud in fact and 
was not a fraud in law.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [seat.] 
Cir. Judge. 


84 Tenth Exception. 


te Upon the trial of the issue in this cause, the defendant having 
sdosed his case, the plaintiff, by his counsel, submitted the following 
tpoint: 

1 “That there is no evidence in this case that the making of the 
subligations sued — was concealed by the defendants from purchasers 
of the six thousand shares, or of any portion thereof, of the stock 
sold by A. 8S. Diven, trustee.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [seat.|] 
Cir. Judge. 


85 Eleventh Exception. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That if the defendants, Struthers and Blair, in consideration 
that the plaintiff would purchase certain of the stock owned by them 
and Morrison Foster jointly (and by them voluntarily contributed 
to be sold by trustee for the mutual benefit of themselves and the 
Blair Iron and Steel Company), agreed with the plaintiff to repur- 
chase from him, at his option, within a time named, the stock by 
him bought by the said trustee, said agreement is binding on them, 
even though no similar agreement was made with other purchasers 
of said stock from said trustee.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [sgat.] 
Cir. Judge. 
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86 Twelfth Exception. 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That there is no evidence in this case that any of the stock- 
holders in the Blair Iron and Steel Company were in any way de- 
frauded by reason of the execution and delivery of the writing sued 
on and in evidence, or that any of said stockholders claims to have 
been so defrauded.” 

Which point the court refused: to which decision the plaintiff 
excepted and prayed the court to seal this his bill of exceptions, 
which is done accordingly. 

W. McKENNAN, [SEAL. | 
Cir. Judge. 

(The foregoing bills of exception endorsed as follows:) No. 31. 
May term, 1882. Morgan vs. Struthers. Bills of exception. Filed 
Vee’r llth, 1885. H. D. Gamble, clerk. 


87 Bond. 


In the Cireuit Court of the United States for the Western District 
of Pennsylvania. 


J. P. MorGan vs. Toomas STRUTHERS. 


Whereas lately at Pittsburgh, Pennsylyania, in a suit depending 
in said court between J. Pierpont Morgan and Thomas Struthers, 
judgment was rendered against the said plaintiff, and the said 
plaintiff having obtained a writ of error to remove the said cause 
to the Supreme Court of the United States to reverse the judgment 
in the aforesaid suit : 

Now, we, J. Pierpont Morgan, of New York city, in the State of 
New York, and David A. Stewart, of Pittsburgh, in the county of 
Allegheny and State of Pennsylvania, undertake and bind our- 
selves to pay or cause to be paid to defendant all costs that shall 
accrue in the prosecution of said writ of error. ) 

Witness our hands and seals this 11th day of December, A. D. 
1885. 

J. P. MORGAN, _ [seat.] ~- 
By JOHN DALZELL, Att’y. 
D. A. STEWART. [seEat.] 


Signed and sealed in presence of— 
H. J. LINDSAY. ' 


Indorsed : December 12, 1885, the within bond approved. M. W. 
Acheson, U.S. Judge. No.31. May term, 1882. J. Pierpont Mor- 
gan vs. Thomas Struthers. Bond. Filed Dee’r 12, 1885. H. D. 
Gamble, clerk. 
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SS Assignments of Error. 


In the Circuit Court of the United States, Western District of Penn- 
: sylvania. May Term, 1882. 


J. Prerrpont MorRGAN ) 
ix No. >i. 


Tuomas Srrurners, «e. } 


I. The court below erred in its ruling as set out in the bill of ex- 
ception, which 1s as follows, viz: 

Upon the trial of the issue in this cause plaintiffs offered a certain 
instrument of writing in words and figures following, namely : 

“ Whereas J. Pierpont Morgan has purchased 400 shares of the 
stock of the Blair Iron and Steel Company at the price of $50.00 per 
share and sold by A. 5S. Diven, trustee of said company - 

“ Now, we, the undersigned, in consideration of one dollar to us in 
hand paid, the receipt of which is hereby acknowledged, do hereby 


agree that if at the end of one year from this date said J. Pierpont 


Morgan shall desire Lo sel] the said shares at the price paid for the 
same by him we will purchase the same at that price — pay to 
him the amount paid by him on the same, with interest at the rate 
of seven per cent. per annum. 
“New York, April 4, 1873. 
“ (Signed) THOMAS S. BLAIR anp 
“T. STRUTHERS.” 


And also a certain instrument of writing in words and figures 
following : 
si NEW YoOrK, March 22d, LS7>. 
“Tn consideration of the waiver by J. Pierpont Morgan of 
SY the right of election to sell to us the 400 shares of stock in 
the Blair Iron and Steel Company subscribed and paid for by 
him, as he was entitled to by agreement with us in 1873, renewed 
and extended for another year by agreement of 1874 to April 4th, 
1875, we do hereby agree that his right to do so shall be extended 
for another year, namely, to April 4, 1876. If he shall at that 
time elect to sell to us the 400 shares sosubseribed and held by him 
we will receive and pay for the same the amount paid by him there- 
for, with interest at the rate of seven per cent. per annum from the 
dates of the payment by him of the respective instalments thereon, 
and as collateral security for the performance by us of this our 
agreement we have placed in the hands of Joseph W. Drexel, Esq., 
400 shares of the stock of the said Blair Iron & Steel Company, 
to be held by him in trust for that purpose. 


“ (Signed) T. STRUTHERS. 
“T. S. BLAIR.” 
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And also a certain receipt in the words following, viz: 
“ Marcu 22np, 1875. 


“ Drexel, Morgan & Company : 

“ Received of Thomas Struthers, Esq., certificate No. 137 for 1,450 
shares and certificate No. 61 for 100 shares, being in all 1,550 
_ shares, in the Blair Iron and Steel Co, which I hold in trust for 
Charles G. Franklin, 250 shares; E. E. Gardner, 200 shares; J. W. 
Drexel, 400 shares; J. P. Morgan, 400 shares; J. J. Goodwin, 200 
shares; C. H. Dabney, 100 shares, making a total of 1,050 shares, 

to be held as collateral security for an extension of right to 
90) eall on TS. Blair and Thomas Struthers to purchase a similar 

amount of said stock (said extension to be for one year), as 
per previous agreements. 


“ (Signed) JOSEPH W. DREXEL.” 


And thereupon the plaintiff having made proof that he had paid 
in full for the said 400 shares of stock, and having offered testimony 
to show a tender to the defendants, on the 4th day of April, 1876, of 
the said 400 shares of original stock, and also of said 400 shares of 
collateral stock, and the demand on them that they purchase the 
said stock in accordance with the aforesaid papers in evidence, 
rested his case. 

And thereupon the defendant, by his counsel, made the follow- 
ing offer, to wit: . 

“ Defendant’s counsel offers in evidence the depositions of Thomas 
Struthers and Thomas 8. Blair, and to follow them with other testi- 
mony and evidence to sustain the allegations and facts contained 
in the plea which the defendants filed by leave of court to-day, 
which plea is as follows : 7 

And, for further plea in this behalf to the original and additional! 
counts filed by said plaintiff, the said defendant, by his attorneys, 
says that by reason of anything contained in said count the said 
plaintiff ought not to have or maintain his said action against him, 
because he Says that the 400 shares of stock referred to in the said 
count as having been purchased on the 4th day of April, 1873, by 
the plaintiff from A. S. Diven, trustee, had not been subscribed for 

or purchased at the time of the delivery and execution of said 
9] agreement of April 4, 1873, but, that, on the contrary, the 

subscription for and purchase of said stock and the execution 
and delivery of said agreement were simultaneous acts, and the 
making and delivery of said agreement constituted the considera- 
tion for said subseription and purchase. 

And the said defendant alleges that the said agreement of sub- 
scription and purchase was in writing, in the words and figures fol- 
lowing, to wit: 

New York, Jan’y 20, 1873. 

The capital stock of the Blair Iron and Steel Company is 25,000 
shares of one hundred dollars each—$2,500,000. This capital 
has been paid up by the transfer of the patents fur the Blair process 
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and the works at Glenwood, 23rd ward of Pittsburgh, Penn’a, to 
the company, the deed for the Glenwood property to be made as soon 
as any empowering act. can be obtained from the Pennsylvania Legis- 
lature, which we have bound ourselves to procure, and the whole 
stock of said company issued to us in payment therefor. 

We have agreed to place in the hands of Gen. A.5S. Diven, as trus- 
tee, 9,000 shares of this stock, to be used as working capital for the 
company, subject to the order of the board of trustees of said coim- 
pany, except fifty thousand dollars of the proceeds thereof first to 
be paid to us by said trustee. The trustees of the company have, 
with our consent, ordered the sale of six thousand of said shares for 

the purpose of raisiiig a present working capital and paying 
92 said. fifty thousand dollars, the minimum price to be fifty 

dollars per share; and said trustees, with the approbation of 
the board of trustees, now offer said six thousand shares at said 
ininimum price of fifty dollars per share, to be paid for as follows, 
namely : 

One-third part thereof as soon as the whole six thousand shares 
shall be subseribed for and the remainder in such instalments as 
the board of trustees may call for the same for the purposes of busi- 
ness, the certificates to be delivered when the whole shall be paid. 

THOMAS 8. BLAIR. 

T. STRUTHERS. 

MORRISON FOSTER, 
By his attorney, T. STRUTHERS. 


We, the undersigned, hereby subscribe to the number of shares of 
the above six thousand shares set opposite to our names, respectively, 
to be paid for according to the terms above set forth, but this sub- 
scription not to be binding until the whole six thousand shares shall 
have been reliably subscribed. 


GEORGE TALBOT OLYPHANT, 400 shares. 


THOMAS DICKSON, 400 shares. 
A. 8. DIVEN, 400 shares. 
J. PIERPONT MORGAN, 500 shares. 
J. W. DREXEL, 500 shares. 
C. MEYER, 600 shares. 
CHARLES G. FRANKLYN, 250 shares. 
(By JAMES J. GOODWIN.) 
EDW. C. GARDNER, Att'y, 100 shares. 
EMIL HEINEMAN, 200 shares. 
93 W. J. SY MS. 150 shares. 
THOMAS ALLEN, per power of attorney, 
H. G. MARQUAND, 200 shares. 
GOUVERNEUR STUYVESANT, 200 shares. 
LENNOX SMITH, 50 shares. 


And this defendant alleges further that there were two other 
subscription papers beside that of which the foregoing is a copy, of 
the same terms and tenor as the said copy, and that there were 
three subscribers to said two other subscription papers, which three 
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subscribers, taken together, subscribed 1,800 shares of the capital 
stock, thus making up the entire six thousand shares of stock above 
mentioned. 

And this defendant alleges further, on information and _ belief, as 
follows: That the said defendant and Thomas 8S. Blair were the 
principal projectors of the enterprise and promoters of the enterprise 
and scheme of manufacturing steel by the process known us the 


“ Blair” process (the said Blair being the author and inventor of 


that process), and were so known to the plaintiff at the time of the 
exeeution and delivery of said agreement, and at the same time were 
the principal projectors and promoters of the scheme for securing 
the subscription for said six thousand shares, and were known to 
the plaintiff as such at that time, and were also at that time and 
were known by the plaintiff to be at that time the owners, together 
with Morrison Foster, above named, of .all or nearly all the capital 
stock of said company, excepting the 9,000 shares placed in the 
hands of A. S. Diven, as trustee. 
o4 And the defendant alleges further that the said agreement 
of April 4th, 1873, as set forth in said count, was demanded 
by the plaintiff as a condition of the alleged purchase of and his 
subscription for said 400 shares, and was executed by the said de- 
fendant and delivered to the plaintiff and accepted by him privately 
and without the consent or knowledge of parties who signed the 
said subscription for six thousand shares after the plaintiff, and also 
without the consent or knowledge of parties who signed the said 
subscription before the plaintiff; and the said defendant therefore 
avers that said agreement was null and void as against policy and 
as a fraud upon such other subscribers, and this the said defendant 
is ready to verify.” 

To the foregoing offer the plaintiff, by his counsel, made objec- 
tion, first, because the agreement being such as under the statute of 
frauds in the State of New York (at which place the contract was 
made) is required to be in writing it Is not competent to show any 
other consideration therefor than that named in the agreement it- 
self: secondly, because the matters set out in the plea are res inter 
alios acta, neither the Blair [ron and Steel Company hor the other 
subscribers to the capital stock of the Blair Iron and Steel Company 
being any parties to this action or complaining of any fraud upon 
them ; third, because—admitting, for the purpose of argument, the 

allegations of the plea—they do not constitute any defence 
95 to this action upon the part of Thomas Struthers, ner do they 

indicate any fraud perpretrated upon the part of any person, 
there being no allegation or pretense that the subscribers did not 
pay to the trustees the entire consideration for the stock; fourth, 
that, even if it were true that the agreement constituted a fraud 
(which it does not), Thomas Struthers cannot defend by setting up a 
fraud to which he was a party, and, according to the facts set out 
in the plea, the party actor; and, fifth, because incompetent and 
irrelevant generally. 

The court overruled the objection and admitted the evidence ; to 
which decision plaintiff excepted and prayed the court to seal this 


‘ 
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his bill of exceptions, which is done accordingly. The evidence ad- 
mitted under the foregoing offer, in so far as material to be quoted, 
was as follows, namely : 


Deposition of Thomas Struthers. 


Q. State whether, in connection with Thomas 8S. Blair, you signed 
an agreement, dated April 4th, 1875, in respect to the stock of the 
Blair Iron and Steel Company. 

A. | did. 

Q. What particular stock of the Blair Iron and Steel Co. is it that 
was the subject of the agreement of April 4th, 1873? 

A. It was part of the six thousand shares of stock which had been 
placed in the hands of A. 8S. Diven, as trustee, to be sold according 

to the terms of the prospectus offering the same for sale. 
96 Q. Was the entire six thousand shares subscribed and paid 
for ? 

A. It was all subscribed and all paid, except a portion of that 
subscribed by one C. Meyer. 

Q. Did all the subscribers receive papers similar to that given the 
plaintiff, bearing date April 4th, 1873? 

A. None received them but those who refused to subscribe stock 
without them; the subscribers for about half the whole number of 
shares did not receive them. 

Q. Were those whodid not receive them informed that they were 
given to others? 

A. No. 

Q. Were you familiar with the negotiations connected with the ob- 
taining of subscriptions? 

A. Yes; so far as most of the subscriptions were concerned. | 
was a director of the company and interested in procuring subserip- 
tions. I had frequent conferences with the gentlemen Who were 
canvassing for subscriptions and was thus kept informed of the 
progress made and the difliculties to be met. Some of the subserip- 
tions I obtained myself. I recollect presenting the subscription 
vaper to John H. Walker, who subscribed without anything having 
coma said about such agreements and without any knowledge of 
them, so far as | know or have reason to believe. 

Q. Can you name such of the subscribers as received similar 
agreements? 

A. Yes; they were J. W. Drexel, J. P. Morgan, C. G. Franklyn, 
C. H. Dabney, E. Heineman, E. E. Gardner, W. J. Syms, Edwin 

Harrison, and C. Meyer. I believe that is all. 
97 Q. How came the agreement given to these subscribers 
to be executed ? 

A. Negotiations had been in progress for some time; considerable 
portion of the stock had been subscribed and the remainder of it 
supposed to be arranged for; but when it came to closing the mat- 
ter up some of the parties, amongst whom were these plaintiffs, 
concluded not to go in unless on some such agreement as this. 
The terms of the subscription paper required the whole six 
thousand shares to be subscribed before any individual subscrip- 

7—234 
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tion would be binding. We thought it better to give such agree- 
ments than to have more time spent in canvassing. An agree- 
ment was accordingly prepared for each of those declining for 
that reason, and those for Mr. Drexel and those plaintiffs handed to 
Mr. Lennox Smith, I think, except that for Mr. Harris, which | 
think was placed in the hands of Mr. Alex. L. Holley, all to be 
delivered to the several parties upon their subscription for stock. 
That was the condition upon which they were to be delivered. 
They were accepted and the subscriptions made, and thus, with the 
other subscriptions, the whole amount of six thousand shares was 
made up. 

Q. Do you know of any-other matter, &ec., &c.” 

A. I do not think of any other matter or thing within my per- 
sonal knowledge that would be material and competent for me to 
state in the several cases mentioned in the commission, except that 

neither of these plaintiffs held stock in the Blair Iron & 
98 Steel Company before these subscriptions. 


om 


Cross-Interrogatories : 

(). In the transactions referred to in the several agreements you 
mention did you deal with each of the plaintiffs individually or 
with Mr. Drexel, representing all of them? 

A. In such conferences as I had with Mr. Drexel in reference to 
the transactions referred to in the severai agreements mentioned I 
conferred with him as to what he himself might do and as a person to 
in whom the plaintiffs and others seemed to have confidence and 
whose lead they would be likely to follow, but that he was their 
authorized agent or representative neither he nor they disclosed to 
me. ‘The subscriptions were made by each of the plaintiffs in his 
own name. 

Q. Who paid the money for the stock involved in these suits; 
was it paid by the plaintiffs in person or was it paid by Mr. Drexel, 
acting for theim ? 

A. Whether the money was paid in by each one personally or by 
Mr. Drexel, acting for them, I don’t know. 


Deposition of Thomas S. Blair. 


“A. My name is Thomas 8. Blair; age, 59 years or thereabouts : 
my present residence is Huntingdon Furnace, Huntingdon county, 
Penna. =» 
Q. Do you know the parties to the foregoing suits? 
A. Some of them. 
(). State whether, in connection with Thomas Struthers, you 
signed an agreement dated April 4, 1873, in respect to the stock of 
the Blair Iron & Steel Company. : 


99 A. Yes, sir. 
(. State what particular stock of the Blair Iron and Steel 


Company is it that was the subject of the agreement of April 4, 1875. 
A. It was a special lot of six thousand shares set aside for specific 
purpose, as declared and specified in the subscription paper to _ 


‘ 


a 
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which the said parties hereinbefore named as plaintiffs attached 
their signatures as subscribers to that stock. The substance of that 
declaration was that the six thousand shares had been put into the 
hands of a trustee to be sold, the proceeds of such sale to be applied 
to the uses of the company for purposes therein set forth. 

Q. Were the entire six thousand shares subscribed and paid for ? 

A. Yes, sir. 

Q. Did all the subscribers receive papers similar to that given 
plaintiffs, bearing date April 4, 1873‘ 

A. No. 

Q. If there were those who did not receive such papers, were they 
informed that such papers had been given to others? 

A. No. 

Q. Were you familiar with the negotiations connected with the 
obtaining of such subscriptions ? 

A. Although the negotiations were mainly conducted by other 
parties, | was cognizant of the circutnstances more or less minutely 
in each case. 

Q. Can you name such of the subscribers as received papers sim- 

ilar to that of April 14, 1873? 
100 A. They were—besides the plaintiffs here specified, to wit, 

Dabney, Morgan, Franklyn, Goodwin, Harrison, Gardner, 
and Lewis—the following, whose names I recall on the spur of the 
moment: Christopher Meyer, W. J. Syms, Joseph W. Drexel, J. J. 
Hageman,of whom [am positive. I think that similar agreements 
were also given to Thomas Allen and Thomas A. Scott. Among 
those who did not receive such agreement | recall the names of J. 
Talbot Olyphant, Thomas Dickson, A. S. Diven, John H. Walker, 
Gouverneur Morrris. Having no list of stockholders within reach 
whereby to refresh my memory, I cannot at present remember any 
others. 

Q. How came the agreements given to these subscribers to be 
executed ” 

A. The parties to whom these papers, known as guarantee agree- 
ments, were given had been holding under advisement the idea of 
subscribing for this stock, and when we found that they would not 
do so on the proposition set forth in the subscription paper itself, we 
offered this additional inducement, in virtue of which they made 
the subscriptions as they stand. ‘The agreements of the succeeding 
year (1874) were simply in the nature of an extension for 12 months 
of the terms and conditions of the guarantee agreement of 1873.” 


In a deposition of THomas 8. Bratr, taken subsequent to the one 
just quoted from, he testified further as follows: 


101 “A. Iam now satisfied that neither Thomas Allen nor 

Mr. Marquand had any agreement from us to take back stock. 
I never met either of those gentlemen on business. Mr. Alex- 
ander L. Holley and Mr. Miller transacted this affair exclusively. 
Iam now also able to state that no guarantee paper was given to 
Mr. Scott. By reference to correspondence had at the time I 
find that both in 1875 and 1874 negotiations were carried along 
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with Mr. Harrison by letter, all of it subsequent to April 4, 
1874, and later than April 4, 1875, in both cases resulting in 
giving him the guarantee for the extended time. At the time of 
iaking the answers in the original interrogatories I was suddenly 
called upon to state to the best of my recollection, without any pos- 
sibility of being able to consult a single written memorandum or 
document of any description, and had to depend upon impressions 
left upon my mind after a long lapse of time.” 


Testimony of Thomas Dizon. 


(. I show you paper marked Exhibit No. 1, containing what pur- 
ports to be your signature. Do you recognize it? 


A. Yes, si 

OT bo: Dixon, 400 shares ? 

A. Yes, sir. 

(). Do you remember making the subscription ? 
A. I do. 


). You are now president of the Delaware & Hudson Canal Co.? 
A. Yes, sir. 
102 (). Were you connected with -at company at the time this 
subscription was made in 18737? 
A. I was then president. 
(). Do you know the signature of George Talbot Olyphant, which 
precedes yours ? 
A. Yes, sir; that is his signature. 
Q. Was he also connected with the Delaware and Hudson Canal 
Company at te at time ? 
A. Yes, Sl 
®. He ‘em since died ? 
A. Yes, sir. 
Q. At the time you made that subscription did you know of any 
inducement being offered to any of these subscribers in the nature 
of a collateral guaranty or agreement to buy back the shares? 


(Objected to; objection overruled; exception taken.) 


Did you ever see at the time you were applied to for the sub- 
scription any paper of the kind which I now show you, as being 
furnished to persons who would make these subscriptions? (Hand- 
ing Ex. A.) 

A, No, sIr. 
Q. Do you know whether Mr. Oly poe had such a paper or not? 
A. Not to my knowledge. 
4 You were on very intimate terms with him at that time ? 
. It was at his instance I made the subscription. 
*y At his suggestion? , 
A. Yes, sir. 
Q. Did you pay your entire subseription ? 
A. I did. 
103 Q. Two thousand? 
A. Yes, sir. 
Q. And did Mr Olyphant pay his? 
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A. I think so: I do not know. 
Cross-examination: 
Q. You do not know that Olyphant paid? 


A. No. 
Q. You did not see him pay it? 
A. No. 


(FOUVERNEUR Morris, J R.. called on behalf of defendant, being 
duly sworn, testitied as follows 


@. I show you Exhibit No. 1, purporting to have, towards the 
bottom of it, your name, Gouvernuer Morris, Jr., 50 shares—third 
from the bottom. 

A. That is my signature. 

(). Did you pay for those shares 

A. I did. 

(). Do you remember who brought the project to your notice? 

A. Mr. Lennox Smith. 

Q. Were the previous signatures upon the paper when you signed? 

A. Yes, sir; as far as | can remember; there might have been one 
or two not; there were a number of signatures; the paper was largely 
filled. 

Q. Mr. Meyer, Mr. Morgan, and the important signatures were 
there? 

A. Yes, sir. 

Q. You knuw them by reputation ? 

104 A. Yes, sir. 

Q. Did you know at the time the proposition was brought 
to your notice that any of the subscribers were getting as an induce- 
ment to subscribe any guaranty or paper agreeing to take back the 
shares ? 


} 


(Objected to as immaterial and irrelevant; oSjection overruled ; 
exception taken.) 


Q. Did you see at any time before you subseribed any paper like 
the one I now show as being executed by Blair & Struthers as an 


-_ 


inducement for subscription ? 
(Same objection, ruling, and exception.) 


A. No, sir; saw nothing of the kind. 

Q. You did not have any” 

A. No, sir. 

Q. Did you know that any of the previous subscribers had re- 
ceived any such indemnity ” 
A. No, sir. 
Q. When did you first know of it? 
A. When I was subpcenaed in this case. 
¥. When this controversy grew up? 
A. Yes, sir. 
Q. Within a year or so? 
A. Within a few weeks. 
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Cross-examined: 


Q. Do you know what has become of this company ? 
A. I believe it is in the hands of a receiver. 


Henry G. MArRQuanp, called on behalf of defendant, being duly 


sworn, testified as follows: 

.105 Q. I show you paper mi arked Exhibit No. 1, with the words 
“Thomas Allen, 200 shares, per power of attorney, H. G. Mar- 

quand,” fourth signature from the bottom; is that your handwrit- 

ing? 

A. Yes, sir. 

Q. Do you remember the enterprise, the prospectus being brought 
to your notice ? 

A. I do not recollect that paper, though I may have seen it. This 
matter was brought to me. Mr. Lennox Smith called on me and 
told me there was a new process. ‘This enterprise was submitted to 
me and I declined to go in. Mr. Allen was in town and was 
interested—he lived then in St. Louts—and I spoke to him 
about it, and I think Mr. Smith had a conversation then with 
him, and he represented it to him. Mr. Allen turned around to 
me and I said, I think that is a good thing; it will advance your 
western interest. He read it over and said he would see about it in 
afew davs. He then charged me when the agreement came in to 
sign it for him; either he had to go away or was out of town, and 
he chi irged me directly to subscribe. I think it was ten thousand 
dollars or two hundred shares for him. That is all I know about it. 

Q. Did you, at the time the matter was brought to your atten- 
tion—the enterprise—by Mr. Smith or any one else, know of any 
guarantee being offered to the subscribers of the nature of Exhibit 
A, which I show you? 

106 (Objected to as irrelevant and immaterial; objection over- 
ruled; exception taken.) 


[ heard something about a guarantee, whether at that time or 
later, I do not know. Ittnay have been urged upon him. I cannot 
say definitely about that. At the first inspection of it there was 
nothing said about the guarantee itself, but I heard about it. 

Q. But when you heard about it you do not know ? 
A. As regards Allen ? 
4 Yes; at the time you made the subscription. 
I do not know whether he got any guarantee or not. 
a Did you’ get any for him? 

No; not to my knowledge. 

a You made the subse ription—you signed the paper? 

Yes, sir; he paid for it and atter \ded to all the subsequent de- 
tail himself. - 

Q. When you signed his name, Marquand, as attorney, you bei 
not received any such guarantee? 
A. No, sir. 


* 
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Cross-examined : 


Q. You do not know whether he got one or not? 
A. No, sir; he charged me specifically to sign that paper for him. 
(). That is all you had to do with it? 
A. Yes, sir. 
(). You declined to invest on your own account? 
A. Yes, sir. 
(. Mr. Allen subsequently paid the subscription ? 
107 A. He paid all his debts; he was a very particular man. 
@. Was he a relative of yours? 
A. He was my brother-in-law ; there is no doubt it was paid ; he 
left four or five or six millions; it has been paid without a doubt. 


Prospectus and subscription by the plaintiff and others, dated New 
York, Jan’y 20th, 1873, in the same figures and terms as set out in 
the plea. 

The following abstract from the plaintiff's affidavit of claim filed 
in the case: | 

“Plaintiff, being duly sworn according to iaw, deposes and says 
that the defendants above named are justly and truly indebted to 
plaintiff in the sum of $26,282.19, being amounts paid by the plain- 
tiff for 400 shares of the capital stock of the Blair Iron and Steel 

Company, a corporation organized under the laws of Pennsylvania, 

with 7 per cent. interest per annum from the dates of the payments 

by plaintiff made upon said stock. Deponent attaches hereto and 
makes part hereof exhibit marked ‘A,’ showing the various pay- 
ments made by plaintiff on the said stock and the dates thereof 
and the calculations of interest on the said payments, which he says is 
true and correct in every particular. Said indebtedness: arose as 
follows: On April 4, 1873, the said defendants executed and delivered 
to said plaintiffs a certain agreement in the words and figures fol- 
lowing, viz: 
108 “* Whereas J. Pierpont Morgan has purchased 400 shares of 
stock of the Blair lron and Steel Company at the price of fifty 

dollars per share, and sold by A. 8. Diven, trustee of said company : 

“* Now, we, the undersigned, in consideration of one dollar to us in 
hand paid, the receipt of which is hereby acknowledged, do hereby 
agree that if at the end of one year from this date said J. Pierpont Mor- 
gan shall desire to sell the said shares at the price paid for the same 
by him we will purchase the same at that price and pay .him the 
amount paid by him on the same, with interest at the rate, of seven 
per cent. per annum. : 

‘“* New York, April 4, 1873. , 
“*“THOMAS S. BLAIR. 
“<T, STRUTHERS.’ 


“And in consideration of the foregoing agreement said ‘ plaintiff 
subscribed for and took and paid for 400 shares of said campany’s 
stock, as shown by Exhibit A aforesaid.” 

W. McKENNAN, [seat] 
Cir. Judge. 


». 
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II. The court below erred in its ruling as set out in the bill of ex- 
ception-, which is as follows, viz : 

Upon the trial of the issue in this cause, dchendint having closed 
his case, the plaintiff, by his counsel, offered to show that the sale of 
stocks accompanied by a a al guaranty of like character with 

-at sued on in this case is a prevalent usage and custom pre- 
109 ~—s vailing in commercial iste ss in New Y ork city and elsewhere 

and was at the time that the subscription was made to the 
stock of Diven, trustee; to which offer of evidence the defendant, by 
his counsel, made the objection that it was irrelevant and incom- 
petent. The court sustained the objection and excluded the evi- 
dence ; to which decision of the court plaintiff excepted and prayed 
the court to seal this his bill of exceptions, which is done accord- 
ingly. 

W. Me K ENNAN, [SEAL.] 
‘Oe Judge. 


IIIf. The court below erred in its ruling as set out in the bill 

exception-, which is as follows, viz: 

Upon the trial of the issue in this cause the court, in its charge to 
the jury, having instructed them that the plaintiff’s case standing 
elone was such as would have entitled him to a verdict, and having 
further instructed them that the defendant relied for his defence 
upon the fact, us he alleged and offered evidence to show, that the 
guaranty given by the defendant to the plaintiff was exceptional, in 
this, that a similar guaranty was not given to each and all of the co- 
subscribers with the plaintiff to the stock of the Blair Iron and Steel 
Company in question, then said: “So, gentlemen of the jury, I in- 
struct you that this case, leaving everything else out of it, turns upon 
the sufficiency of the proof, in your judgment, as to whether some and 

not all of the subscribers to this stock were benefited by the ar- 
110 rangement which was made with Mr. Morgan, the plaintiff. 1] 

will not refer in detail to the evidence upon this point, because 
* * * If you find that such a special and exceptional arrange- 
ment made with Mr. Morgan was not made known to all of the 
subscribers to the stock, Mr. Morgan had no right to make it, and 
the Jaw will not enforce it. So, 1 say again, as you find the facts 
with regard to that so you will find whether this arrangement is 
enforcible or not. I repeat, if you find that it was not made known 
to all of the subscribers to that stock, it can avail Mr. Morgan noth- 
ing and cannot be enforced as he seeks to enforce it now. * * * 
If you find that the beneficial arrangement set up and sought to be 
enforced in this suit was not made known to all of the subscribers to 
that stock and they were not afforded an opportunity to avail them- 
selves of like security, as matter of law that arrangement was void, 
and cannot be enforced, and that is the simple question which I 
submit to you in this case. If you find that there were any of the 
subscribers of that stock who were left out and were not afforded the 
security that Mr. Morgan obtained, the latter cannot avail himself 
of this arrangement, and your verdict should be for the defendant.” 
To which portion of the charge of the court plaintiff excepted and 
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prayed to the court to seal this his bill of exceptions, which is done 


accordingly. 
W. McKENNAN, [sgAt.] 
Cir. Judge. 
111 IV. The court below erred in its ruling as set out in the 


bill of exception-, which is as follows, viz : . 


Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, made this offer of evi- 
dence, namely, to show by a witness, Philip 8. Miller, that he acted 
in connection with this matter as the agent of Messrs. Blair and 
Struthers; that he is familiar with the whole transaction relative 
to the stock subscription that he had testified to; that 4 guaran- 
tee such as was given to the plaintiff in this case was given to all 
subscribers who asked therefor, and that guarantees were’ given to 
subscribers stated in Mr. Blair’s deposition as not having received 
any guarantees, and that guarantees were also given to other parties 
testified to by defendants as not having received any ; that as to the 
first subscribers upon the list, Messrs. Dickson and Olyphant, they 
were themselves iron masters, thoroughly familiar with the enter- 
prise personally and by, reason of an examination caused to be made 
at their instance by a distinguished engineer, who reported to them, 
and that they, the first subscribers, were the parties who introduced 
the matter to the plaintiff and others and introduced Mr. Blair to the 
plaintiff and others, and induced the plaintiff and others in part 
to ge into the enterprise—all this for the purpose of showing that 

there was no fraud in fact nor concealment in connection 
112. with the guarantee in suit, and for the purpose of rebuttal 

and contradiction; to which offer of the plaintiff the defend- 
ant, by his counsel, objected; that it was immaterial, irrelevant, and 
incompetent; and thereupoa the court decided, “ the plaintiff can 
show that some of those persons stated not to have gotten guaran- 
tees did get them, but the rest of jhe offer is incompetent. It is not 
necessary for the defendants to sustain their defence to show actual 
fraud. If the tendency of such things is to operate as a fraud upon 
others, that is the basis of the rule, and not that they were actually 
deceived.” 

To which decision plaintiff excepted and prayed the court to seal 
this his bill of exceptions, which was done accordingly. 

W. McKENNAN, [sgat.] 
, Cir. Judge. 


V. The court below erred in its ruling, as set out in the bill of ex- 
ception-, which is as follows, viz: 

Upon the trial of the issue in this cause the defendant, by his 
counsel, requested the court to charge the jury as follows, namely : 
“That if they find that the agreement sued on of April 4, 1873, 
was demanded and obtained by the plaintiff from Struthers and ~ 
Blair as a condition upon which the plaintiffs subseribed for and pur- 
chased 400 shares of stock of the Blair Lron and Steel Company ; that 
8—234 
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the plaintiff was one of a number of persohs who were called on to sub- 
scribe and did subscribe for the stock of said company, to the amount 

in the aggregate of six. thousand shares, upon the same terms 
113 = and conditions set forth in the prospectus and contract of sub- 

scription, and that others of said subscribers were not informed 
of the fact that the plaintiff had obtained said agreement of April 4, 
1873, as a condition or part of his agreement to subscribe for the 
said stock, and that the existence of such accompanying agreement 
was not made known to the others of satd common subscribers, then 
said agreement of April 4, 1873, was, in the eye of the law,a fraud 
upon the other subscribers who did not receive and were not 1n- 
formed of the existence of such agreement, and was contrary to the 
policy of the law, and the plaintiff cannot recover.” And the 
court did charge as requested, making answer: “ This point is 
affirmed, and I so instruct you.” 

To which decision of the court the plaintiff excepted and prayed 
the court to seal this his bill of exceptions, which is done accord- 
ingly. 

W. McKENNAN, [seat.] 
Cir. Judge. 


VI. The court below erred in its ruling, as set out in the bill of 
exception-, which is as follows, viz: 

Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“If the jury find from the evidence that the defendant Struthers 
executed and delivered to the plaintiff the paper in evidence, of date 

April 4, 1875, and also the subsequent paper, of date March 
114 25, 1875, and that on April 4, 1876, plaintiff notified said 

defendant of his (the plaintiff’s) election to sell to the defend- 
ant the stock in said papers mentioned and made tender thereof, 
and that the defendant refused to accept said stock and pay there- 
for, then their verdict should be for the pl’ff for the amount by 
him paid for said stock, as shown by the evidence, with interest 
thereon, as in said original paper specified.” 

To which point the court answered : 

“This point is affirmed, but subject to the effect of the proof in- 
troduced by the defendant touching the exceptional engagement 
made by Struthers and Blair for the purchaseof the stock subscribed 
for by the plaintiff.” 

To which qualified affirmance plaintiff excepted and prayed the 
court to seal this his bill of exceptions, which is done accordingly. 

W. McKENNAN, [seAt.] 
Cir. Judge. 

VII. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows, viz: 

Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 
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“If the jury find from the evidence that the stock purchased by 
the plaintiff was stock originally issued by the Blair [ron and Steel 
Company to the defendant Struthers and ThomasS. Blair and Morri- 

son Foster as full-paid stock, and that these parties, owners 
115 thereof, voluntarily agreed that the same, together with other 

like stock owned by them,should besold at a minimum price by 
them named, in part for the benefit of the Blair Iron & Steel Com- 
pany and in part for their own benefit, and transferred said stock to a 
trustee, to be by him so sold and accounted for, and that the said 
stock was so sold by said trustee, then, if the jury find also the facts 
as set out in the first point, the plaintiff is entitled to recover, whether 
said stock was sold to all purchasers who paid the minimum price 
upon the same terms or not.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [seat.] 
Cir. Judge. 


VIII. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows, viz: 

Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That unless the jury find from the evidence that the obligations 
sued on were purposely concealed from the other purchasers of stock 
from A.S. Diven, trustee, or that any such purchaser desiring a 
similar obligation was refused the same, they should find for the 
plaintiff, if they find from the evidence that notice was given and 
tender made to the defendant Struthers on April 4, 1876, as required 

by said obligations.” 
116— Whicli point the court refused; to which decision plaintiff 
excepted and prayed the court to seal this his bill of excep- 
tions, which is done accordingly. 
W. McKENNAN, [seat] 
Cir. Judge. 


IX. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows, viz: 

Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That the execution and delivery to plaintiff of the obligations 
sued on as a consideration for plaintiff’s purchase of four hun- 
dred shares of the said stock of the Blair Iron and Steel Company from 
A.S. Diven, trustee, was not, under the evidence, a fraud in fact and 
was not a fraud in law.” 

Which point the court refused; to which decision plaintiff ex- 
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cepted and prayed the court to seal this his bill of exceptions, which 


is done accordingly. 
W. McKENNAN, [seAtz.] 
Cir. Judge. 


X. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows: 

Upon the trial of the issuein this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That there is no evidence in this case that the making of the 
obligations sued — was concealed by the defendants from purchasers 

of the six thousand shares, or of any portion thereof, of the 
117 stock sold by A.S. Diven, trustee.” 

Which point the court refused; to which decision plaintiff 
excepted and prayed the court to seal this his bill of exceptions, which 
is done accordingly. 

W. McKENNAN, [seat.] 
Cir. Judge. 


XI. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows, viz: 

Upon the trial of the issue in this cause, the defendant having 
closed his case, the plaintiff, by his counsel, submitted the following 
point: 

“That if the defendants, Struthers and Blair, in consideration 
that the plaintiff would purchase certain of the stock owned by them 
and Morrison Foster jointly (and by them voluntarily contributed 
to be sold by trustee for the mutual benefit of themselves and the 
Blair [ron and Steel Company), agreed with the plaintiff to repur- 
chase from him, at his option, within a time named, the stock by 
him bought from the said trustee, said agreement is binding on them, 
even though no similar agreement was made with other purchasers 
of said stock from said trustee.” 

Which point the court refused; to which decision plaintiff ex- 
cepted and prayed the court to seal this his bill of exceptions, which 
was done accordingly. 

W. McKENNAN, [SsEAL.]} 
Cir. Judge. 


XII. The court below erred in its ruling as set out in the bill of 
exception-, which is as follows, viz: 
118 Upon the trial of the issue in this cause, the defendant 
, having closed his case, the plaintiff, by his counsel, submitted 
the following point: 

“That there is no evidence in this case that any of the stock- 
holders of the Blair Iron and Steel Company were in-any way de- 
frauded by reason of the execution and delivery of the writings 
sued on and in evidence, or that any of said stockholders claims to 
have been so defrauded.” 

Which point the court refused; to which decision the plaintiff ex- 
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is done accordingly. 
W. McKENNAN, — 
Cir. Judge. 


Indorsed: And now, February 17, 1886, comes John Dalzell, of 
counsel for plaintiff, and files the within assignments of error on the 
part of the plaintiff in error, who was also plaintiff below. John 
. Dalzell, of counsel for J. P. Morgan. No. 31. May Term, 1882. 
Morgan v. Struthers. Filed February 17,1886. H. D. Gamble, clerk. 


119 - Unirep STaTes OF AMERICA, 88: 


The President of the United States to the honorable the judges of the 
United States circuit court for the western district of Pennsylvania, 
Greeting : 

Because in the record and pruceedings, as aiso ip the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between J. Pierpont Morgan, a citizen of the State of New York, 
plaintiff, and Thomas Struthers, a citizen of Penna., impleaded 
with T.S. Blair, a manifest error hath happened, to the great 
damage of the said plaintiff, as by his complaint appears, we, being 
willing that error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, under 
your seal, distinctiy and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you have 
the same at Washington on the 2nd Monday of October next, 
in the said supreme court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done to correct that error whatof right 
and according to the laws and custom of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 12th day of December, 
A. D. 1885. 

[Seal of the U.S. Cireuit Court, W. D. Penna.] 
H. D. GAMBLE, Clerk. 

Allowed by— 

M. W. ACHESON, 
U. 8. Judge. 


[Endorsed :] No. 31. May term, 1882. J. Pierpont Morgan vs. 
Thomas Struthers. Writ of error. 
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To Thomas Struthers, Greeting: 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. 
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C.. on the 2nd Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the United States circuit court, wherein 
J. Pierpont Morgan is plaintiffin error and you are defendant in 
error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness mv hand this 12th day of December, A. D. 1585 

3 M. W. ACHESON, 
Judge of O S. (ireuil Court. 

Service of above citation this day accepted. 

Keb. 9th, 1SS6 
GEORGE SHIRAS, Jr., 
D-f-nd-nts’ Atty. 


No. 31 May term, 1882. J. Pierpont Morgan vs 


(itation 


[Endorsed :] 
Thomas Struthers 
PENNSYLVANIA, 88: 


|? 1 WesTern District of 


States for the W. [is- 
May Term, 1882 


‘ourt of the United stern 


of Pennsylvania. 


In the 


Circuit ¢ 


: 


trict 


J. Prereonrt MonGan ) 
is ~ No. 3]. 


T. Srruruers, Impleaded, Ce. 5 


I, H. D. Gamble, clerk of the circuit court of the United States 
for the said district, do hereby certify that the annexed and forego- 
Ing pages contain a true copy of the record and proceedings in the 
above-entitled case so full and entire as the same remains of record 
and on file in my ofhice. 

[In testimony whereof I have hereunto signed my name and af- 
fixed the seal of the said court at Pittsburgh this 15th day of 
Mareh, A. D. 1886 ! 

[Si fthe U.S. Cireuit Court, W 


[) Penna 


al 


H. D. GAMBLE, Clerk. 


WeresTERN District oF PENNSYLVANIA, 88: 


I M. W. Acheson, sitting as judge of the United States cireult 
court for said district, do hereby certify that H. D. Gamble, above- 
named, was, at the time of making the above certificate and is now, 
clerk of the said court, and that the said certificate made by him is 
in due form of law. 

Pittsburgh, March 15, 1886. 

M. W. ACHESON, 
Judge U.S. Circuit Court. 


No. 234. J. 
Filed 


Endorsed on cover: W. Pennsylvania C. C. U. S. 
Pierpont Morgan, plaintiff in error, vs. Thomas Struthers. 
March 17, 1886. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. 234. 


J. P. MORGAN, Plaintiff in Error, 


THOMAS STRUTHERS, Defendant in Error. 


In Error to the Circuit Court of the United States, for the 
Western District of Pennsylvania. 


ARGUMENT OF DEFENDANT IN ERROR, 


The defendant successfully put his case, in the Court below, 
upon two propositions —first, that the contract sued on was 
invalid, because made seeretly with one of a number of per- 
sons who had subscribed together, upon the same express 
terms and conditions, for stock in a manufacturing corpora- 
tion, and whereby the plaintiff had sought to secure to him- 
self an advantage withheld from the other subscribers ; and, 
second, that the defendant was not precluded from setting up 


the invalidity of the contract because he was a party to it. 
I. 


Blair, Struthers, and loster, as partners, were owners of 
certain patents for the manufacture of iron and steel, and for 
that purpose had erected in the city of Pittsburgh certain 
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one 


appropriate works, They then procured an incorporation under 
the laws of the State of New York, in the name of the “ Blair 
fron and Steel Company,” with a capital of $2,500,000, di- 
vided into 25,000 shares of S100 each, and which stoek, in 
pursuance of the New York statutes, was paid up in full by 
1 transfer to the company of the said patents and the works 
at Pittsburgh. The entire amount of the capital stock was 
ssued to Blair, Struthers and Foster, on or about April 12th, 
1873. This changed their title as partners to that of corpor- 
ators, but practically made no change of the property or 
ownership, every share of the stock belonging to Blair. 
Struthers and Foster, and no other person or persons having, 
as vet, acquired any interest therein, 

Then, with a view to raise a working capital, Blair, Struth- 
ers and Foster issued the following prospectus :' 

“NeW York, January 30, 1875. 

“The capital stock of the Blair Lron and Steel Company Is 
%5.000 shares of SLOO each, $2,500,000, The capital has 
been paid up by the transfer of the patents for the Blair pro- 
cess, and the works at Glenwood, Twenty-third Ward ‘of 
Pittsburgh, Pa., to the company (the deed for the Glenwood 
property to be made as SOO is an empowering Act can be 
obtained from the Pennsylvania Legislature, which we have 
bound ourselves to procure), and the whole stock ot said 


company issued to us therefor. 


We have agreed to place in the hands of General A. S, 
Diven, as Trustee, 9,000 shares of this stock, to be used as 
working capital for the company, subject to the order of the 
Board of Trustees of said company, excepting $50,000 of the 
proceeds thereof first to be paid to us by said Trustee. 

The Trustees of the company have, with our consent, 
ordered a sale of 6,000 of said shares, for the purpose of rais- 


ing a present working capital, and paying said $50,000, the 


ininimum price to be $50 per share. And said trustee, with 
the approbation of the board of trustees, now offers said 6,000 
shares at said minimum price of $50 per share, to be paid for 
as follows, viz: one-third part thereof as soon’ as the whole 
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6,000 shares shall be subscribed for, and the remainder in such 
installments as the Board of Trustees may call for the same 
for the purpose of the business, the certificates to be delivered 
when the whole shall be paid. THomas BLAIR, 

T. STRUTHERS, 

Morrison Fostrer, 

By hia Attorney, 

T. STRUTHERS.” 

At the toot of, and constituting part of the same paper, was 
the following : 

“We, the undersigned, hereby subscribe to the number of 
shares of the above six thousand shares set opposite to our 
Hames, respective lv, to be paid for according to the terms 
above set forth: but this subscription not to be binding until 
the whole six thousand shares shall have been reliably sub- 


serpby a” 


A number of persons subscribed to this paper without any 
other condition, but Morgan, the plaintiff, demanded and ob- 
tained from the promoters of the enterprise a further stipula- 
tion or agreement, the existence of which was not made known 
to others who signed the original paper, some before and some 
after Morgan, and which additional stipulation or agreement 


was as follows: 


“ Whereas J. P. Morgan has purchased four hundred shares 
of the stock of the Blair Lron and Steel Company, at the price 
of fifty dollars per share, and sold by A. S. Diven, Trustee of 
said company, now we, the undersigned, in consideration of 
one dollar to us in hand paid, the receipt whereof is hereby 
acknowledged, do hereby agree that if at the end of one year 
trom this date, said J. P, Morgan shall desire to sell the said 
shares at the price paid for the same by him, we will purchase 
the same at that price, and pay to him the amount paid by 
him on the same, with interest, at the rate of seven per cent. 
per annum. Tos. S. BLAIR. 
New York, April 4, 1873. , T. SrrRuTHERs.” 

It was averred by the defendant that this additional agree- 
ment, demanded and received by Morgan, was made simul- 
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taneously with his subscription to the stock agreement, and in 
consideration thereof (see page 18 of the printed record). 
This averment was sustained by evidence (see page 32 of the 
printed record). And, indeed, cannot be denied by the plain- 
tiff, because he distinctly alleges, in one count of his declara- 
tion, that the consideration of his subseription to the stock 
was the promise of defendant to take the stock off his hands 
-ubsequently, if desired to, (see pages. 7 and 8 of the printed 
record), 

The further averment of defendant, that “the agreement to 
buy back the stock was executed by the defendant and deliv- 
ered to and accepted by the plaintiff privately and without 
the consent or knowledge of parties who signed the subserip- 
tion, some after and some before the plaintiff,” (see page 20 
of the vecord), was fully sustained by evidence, and the facts 
were so found by the jury. 

It is, therefore, entirely clear that the act of subscription 
for the 6,000 shares of stock was a joint or mutual act, “not 
to be binding until the whole six thousand shares should be 
reliably subscribed,” and that each and every subscriber had 
a right to presume that each and every other subscriber was 
voing into the common enterprise upon like terms with him- 
self, namely, the terms set forth in the prospectus and paper 
signed by all. | 

The rule for such a Case, established by the authorities, ab- 
<olutely disables every one acting with others in a matter of 
common interest, from securing to himself any particular 
profit or advantage over his associates, by any secret or un- 
disclosed agreement or understanding. 


Jackman re, Mitchell, 133 Vesey Jr.. Osi, Was a Case where 
«i bond was given by a third person to secure to one creditor 
the deficiency of a composition, and the fact that such a bond 
was given Was not communicated to the other creditors. Lord 
Eldon decreed the bond to be delivered up, the relief being 
viven on account, not of the individual, but of the public. 
(Observe that the contract here was between the creditor and 


« third person. 


Argument of Defendant in Error. a 
So, too, in ex parte Sadler and Jackson, reported in 15 
Vesey Jr., 52, where notes of third persons were given as 
additional security for the payment of a composition, Lord 
Eldon held the notes to be fraudulent and void, saying : 
* The deed of composition, speaking the language of all the 
creditors, not only to the debtors, but to each other, is a com- 
mon declaration that the securities mentioned in that deed are 
to be taken in full discharge of their respective debts, *  * 
¥ upon principle, then, if two creditors inform a third 
that upon their view of the justice and humanity of the case, 
they are willing to take security of the debtor, and not to 
oppress him by requiring/any other person to come under an 
obligation for payment, can a clearer misrepresentation be 
stated than that, at the same instant when they are desiring 
the creditor to take the security of the debtor himself alone, 
they are procuring the security of other persons for them- 
selves. The principle being that, in such a transaction, all 
should deal upon equal terms, the creditor ought to be put 
ina situation that would euable him to require that those 
persons should become security for him also.” 


In Liecester vs. Rose, 4 East 372, the arrangement pro- 
posed by the debtor was to pay his debts in full, by install- 
ments, four of which were to be secured, but the last two were 
not. ‘The plaintiff at first refused to sign the composition 
deed, but finally, in consideration of defendant, a third person, 
guaranteeing payment of the last two installments, consented 
to do LP The (‘ourt, Lord Ellenborough, delivering the 
opinion, decided that this promise was void, as a fraud upon 
the other creditors, the ground of the decision being, “that 
where the creditors in general have bargained for an equality 
of benefit and mutuality of security, it shall not be competent 
for one of them to secure any partial benefit or security for 
himself.” 


Coleman vs. Waller, 3 Young & Jervis, 212, was a strong 
case. A creditor, in respect of two demands, seized the voods 
of B., his debtor, under an execution for one of the two debts, 
and afterwards, at a meeting of some of the creditors of B., 
when a composition was proposed, declared that he would not 
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agree to the composition, unless the debt for which the goods 
had been seized, were secured to him; C., who was not a 
creditor, guaranteed the debt, and A. withdrew his execution, 
and seized the composition deed. Held, that the bargain was 


a fraud upon the rest of the creditors, and void. 


In the case of White Mountain Railroad Co. vs. Kasterman, 
34 New Hamp. 124, it was held that a secret agreement 
entered into between the directors of a railroad corporation 
and a subscriber for shares in its capital stock, that he may, 
within a specified time, reduce the number of shares thus sub- 
scribed for, the subseription being held out for the full amount, 
in order to induce others to subscribe, is void, as a fraud upon 
the other subscribers. Judge Sawyer, in delivering the opin- 
ion of the Court, savs: “It is the secret stipulation alone 
which operates in fraud of others, ahd upon that the law leaves 
the parties where they stand, declining to. enforce it for the 
benefit of others, while, as to the other part of the contract, to 
enforce it between the parties is what is necessary to defeat 
their fraudulent purpose as to other innocent persons. That 
the proceeding was a fraud upon third persons is clear from 
the relation in which subscribers for stock in a corporation of 
this kind stand toward each other. In the subscription of 
each person, every other subscriber has a direct interest. Their 
respective subscriptions are contributions or advancements for 
a common object. The action of each in his subseription may 
be supposed to be influenced by that of the others, and every 
subscription to be based upon the ground that the others are 
what upon their face they purport to be. The fact that one 
man has bound himself to place a certain amount of his money 
upon the risk involved in the enterprise, is an inducement to 
others to venture in like manner. Seeing who are his associ- 
ates, and the extent of the liability which they have assumed, 
he regulates his own upon that consideration ; and though in 
form and legal effect the contract of each is with the corpor- 
ation, yet among the subscribers themselves it is to be regarded 
as an agreement with every other subscriber, to bear that pro- 
portion of the common burthen to which he purposes to bind 


himself, by the contract which he holds out te them, as his 
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contract with the corporation.  * * ‘The books abound 
with cases in which the principle is applied that a_ secret 
ugreement between the parties to a contract, changing its 
character from what it ostensibly is, to the prejudice of others 
collaterally interested, is a fraud on them, and therefore void, 


even as bet ween the parties themselves,” 


In Miller vrs. Hanover Junction Railroad Co., 6 Norris ( Pa.) 
95, the Court held that a subscription to joint stock is not 
only an undertaking with the company, but with all the other 
subseribers, and that il stock holder cannot be permitted to set 
upon a secret arrangement with the agents of the company, by 
which he may be released from the subseription, while his 


fellow subscribers continue to be barred. 


So in Graft rer. Pittsburgh Railroad Co.. 7th Casey, 3234, 
it was held that “ subscription to a joint stock is not only an 
undertaking to the company, but with all other subseribers.”’ 


Robinson vs. P. & C. R. R. Co., 8 Casey, 334, was a case 
where the Supreme Court of Pennsylvania held that it was 
no defense to an action to_recover the amount of a subscription 
to stock, that it was made at the request of the president of 
the company, with the understanding that the defendant was 
not to pay for or hold the stock subseribed, that such an 


agreement would be a fraud on the other subseribers. 


In Melrin re, The Lamar Tron (0., st) Il. 146, it wis held 
by the Supreme Court of [llinois, that a subscription to the 
capital stock of a corporation, coupled with a right under a 
separate contract, to surrender the certificate and get the money 
back, isa fraud upon the other subseribers, and such sepa- 


rate agreement will be treated as void. 


In Blodgett vs. Merrill, 20 Vt. 509, and Railroad Co. va. 
Bailey, 24 Vt. 466, it was held that parol agreements, made 
at the time of subseribing for stock, and inconsistent with the 
written terms of the subscription, are inoperative and void, as 
a fraud upon the other subscribers. 

In Hodge rs. Twitchell, 32: Minnesota Reports, 389, it was 
held that where a number of persons went into a joint enter- 


prise to buy and sell lands, a secret agreement made by one 
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of them with the vendor, whereby he was to have an indi- 
vidual advantage, was void, as a fraud upon the others. 


The Supreme Court of Massachusetts, in Stevenberg vs. 
Bowman, 103 Mass., 325, held that promissory notes given 
by a debtor to his creditor for twice the amount really due, 
for the purpose of enabling that creditor to obtain a large 
dividend under a composition deed between the debtor and 
all his creditors, were void. 

And Fay vs. Fay, 121 Mass. Rpts., 561, was a case where 
a note given to one of a number of creditors who were acting 
together, was held void as a fraud upon the others. 

In Lee vs. Sellers, 32 P. F. Smith, 473, it was held by the 
Supreme Court of Pennsylvania, that a contract secretly given 
by a third person to one of a number of creditors, in consid- 
eration that he would sign a composition deed, was void as a 
fraud against the other creditors. 

Getty vs. Devlin, 54 N. Y., 403, was a case where several 
persons were engaged in a joint enterprise for their mutual 
benefit. and it was held that each has a right to demand and 
expect from his associates good faith in all that relates to their 
common interests, and no one of them will be permitted to 
take to himself a secret and separate advantage ; and where 
one, unknown to his associates, causes to be transferred to the 
association property previously purchased by him, at a price 
exceeding that paid by him therefor, he is accountable to his 
associates for the profits thus made. 


See the same case, further considered, in 70 N. Y., 504. 


To these cases, and many others of like purport that might 
be cited, the plaintiff apparently makes no reply, except to 
deny that they correctly state the law. He, indeed, does cite 
the case of Meyer vs. Blair and Struthers, 109 N. Y. Ropts., 
600, and this case he claims would, if cited, have bound the 
Court below, and, being cited, binds this Court. The reason 
why it binds this Court is supposed to be that it is a construc- 
tion by the New York Court of a contract in, like terms with 
that which is the subject of the present siit. But it is not 
necessary to cite decisions to show that this is not a case in 


« 
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which the Federal Courts are bound by the decisions of a 
State Court. The decision of the Court of Appeals of New 
York would have been entitled to receive in the Court below. 
and is entitled to now receive at the hands of this Court, 
just that degree of weight to which the reasoning of the Court 
entitles it. In his opinion, reversing that of the Supreme 
Court at a General Term, Judge Andrews gives two reasons, 
or points to two facts, which he thinks distinguishes a case 
like the present from those cited, in counection with subserip- 
tion to stock in corporations and deeds of composition by a 
number of creditors. 

He says, with respect to the latter class of cases, that 
“where the composition provides for giving credit to the 
debtor for the amount to be paid on the composition, such 
secret agreements take, or may take, from him the very means 
to meet the com position engagements ’—thus implying that 
the ground of those decisions was that the secret agreement 
sought to withdraw from the fund to which the creditors had 
a right to look. But an examination of the cases will show 


that such was not the reason upon which they went. 


In the leading case of Jackman vs. Mitchell, 13 Vesey, Jr., 
the secret agreement that Was held void Was i bond of a third 
person, Which in no way bound either the debtor, nor affected 
the common fund. 

So, ex parte Sadler & Jackman, 15 Vesey Jr., 52, the notes 
held void were those of third persons, which did not bind the 
debtor, nor diminish the common fund, 

Sellers vs. Lee, 32 P. F. Smith, 473, was a case where the 
note held void was not only the note of a third person, but it 
was the note of a creditor who signed the deed of composition 
and discharged the debtor from all the liability to him. The 


same is true of Liecester vs. Rose, 4 East, 372. 


In all these CUSes, the creditors received everything that the 
composition deed conferred upon them, and there was no im- 
pairment, as Judge Andrews seems to suppose, of the common 
fund provided for their payment. Those decisions go upon a 


broader principle—that where creditors in general! have bar- 
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gained for an equality of benefit and mutuality of security, it 
shall not be competent for one of them to secure any partial 
benefit or security for himself. 

The second reason given by Judge Andrews, as distinguish- 
ing the Cuse before him from those cited, Was that the secret 
agreement was not made with the company, but was made 
with Blair and Struthers, promoters of the company, and the 
principal holders of its stock. From this the learned Judge 
seems to infer, that because the plaintiff had paid and the 
company had received the amount of the former’s subscription, 
that was all the other subscribers had a right to expect, and 
that the additional and private agreement did not concern 
them. 

This, again, is an impertect view of the subject, and over- 
looks the real foundation of the rule. 


The other subscribers had a right to presume that Mr, 
Morgan went into the common enterprise upon the same terms 
with themselves. Many.of them may have been chiefly in- 
duced to subseribe by a knowledge that so prominent and 
successful an operator was willing to risk his money in such 
an adventure. Had they been told that he had exacted a 
private security or guaranty which availed to give him the 
benefit of both the experiment in business and of getting back 
his money with interest, if it did not succeed, they would 
assuredly either have refused to subscribe or have demanded 
asimilar guaranty. Moreover they had a right to suppose 
that the new firm was to have the countenance of Mr. Morgan, 
und, probably, of his assistance in the future. Certainly they 
had a right to expect that Blair and Struthers would aid the 
project by every means in their power, and not be depleted of 


their funds bv their co-subseribers. 


That the object of this private contract was to give Morgan 
the advantage of testing the value of the Blair and Struthers’ 
patents before being finally bound is clearly seen, as well from 
the fact that the one contract was made at the same time with, 
und in consideration of, the other, as from the fact that this 
private contract was renewed two or three fimes, while the 


experiment was going on. 
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The same fallacy runs through the argument on behalf of 
the plaintiff in error, viz: That because the company was 
not a party to the secret contract, the other subscribers can 
have nothing to complain of. As we have seeu, the leading 
cases cited were, in most instances, cases where the collateral 
contract was that of a third person, and left the original con 


tract, in form, undisturbed. 


Of course, any supposed distinction between the case of a 
direct subseription for stock in a company and a subscription 
to take il portion of yrericl up stock, for the purpose of supply- 
ing a working fund, is entirely an empty one. Good faith, 
as between themselves, is just as important where the joint or 
common action is in subseribing for a block of paid up stock, 
as in subscribing directly for stock of the company. The 
CuSses cited show that the principle, forbidding a secret advan- 
tage, Is hot confined to the case of a subseription for original 
stock ina corporation, or to the case of an agreement to dis- 
charge a debtor, but embraces all CAaSCS of buying lands or 
stocks, and other cases of common action. Whether Morgan 
and his ASsOCTATES =u <eribed tor stock in the Blair lron « 
Steel Company by iin original subseription, or subseribed, by 
a mutual arrangement, for a block of stock offered by the 
promoters of the COMpany, makes ne difference. In either 
cause, the poliey of t he law forbids one ot such subscribers, 
whose act of subseription is held out as an inducement for others 
to subscribe, from demanding and enforcing a private stipu- 


lation in his own faver. 
iI. 


The next proposition relied upon by the plaintiff in error 
Is that. even if the avreement sued on were fraudulent as to 
third parties, it is still valid and enforceable as between the 


parties to the agreement itself, 


Nearly all of the cases heretofore cited as authority for the 
proposition that such secret contracts are, in their nature, 
frauds as respects associates in the common enterprise, are 
likewise authority to show that such fraudulent contracts are 
invalid and not enforceable as between the parties themselves. 
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Coleman rs. Waller, 3 G. & J. 212, was a suit on a bond 
viven by defendant, a third party, to secure a ereditor, and 
because this was not made known to all the other creditors at 
the time, the Court ordered a non-suit to be entered. Such was 
the ease ol Jackson re, Mitchell, 13} Vesey JP. DSi, and in er 
parte Sadler aad Jackson, 15 Vesey, and Liscester vs. Rose, 
} Kast’ the same defense was held good in tavor of the de- 
tendants, parties to the contracts sued on, 

In Lee vs. Sellers, 32 P. F. Smith, and Stevenberg vs. Bowman, 
103 Mass 325, and Fay vs. Fay, 121 Mass. Reports, an ap- 
plication of the principle above contended for, was successfully 
contended tor on behalf of defendants, who were parties to the 
illicit agreements. 

The rule contended for by the plaintiff in error, that the 
defendant cannot be heard to allege the fraud, has no appli- 
cation to this ease. The same ground was taken in the fore- 
voing cases, but in vain. In Jackson vs. Mitchell, the party 
who gave the bond sustained his bill to have the bond can- 


celled—he was not merely defending an action on it. 


[t is true that if the money had been actually paid to the 
plaintiff, an action might not lie to recover it, the contract 
having been fully executed. [Still, some of the adjudged 
cases go even to that extent, see Bean vs. Ainsink, 12 Amer. 
Law Reg. (N.S.) 379, and cases cited in note. | But it is 
very different where one of the parties to the fraudulent con- 
tract comes into Court to enforce it. In such a case the 
maxim, “in pari delicto, potior est conditio defendentis,” ap- 
plies with full force. 

“Tt is a maxim of law that ‘ ex turpi causa non oritur actio,’ 
and therefore if a contract of such a character be made, its 
invalidity will be a defense at law whilst it remains unexe- 
ceuted—such, for instance, are contracts for purposes which, 
though not strictly illegal, are against the policy of the law.” 


Adams’ Equity, 174. 


“There is a class of cases where the parties to a fraudulent, 
or even an illegal, contract, have fully executéd it themselves, 
in which Courts of Justice will not interfere to unravel their 
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doings, but a contract that remains to be executed, which 
stands in need of a judgment of a Court of Justice to enable 
a party to reap its fruits, and which is successfully impeached 
as covinous and fraudulent in part, is easily distinguished 
from all such cases (executed contracts) and rests on a found- 


** 
. 


ation of sand 
Miller’s Appeal, 6 Casey 478. 

The Supreme Court of the United States has recognized 
this doctrine in numerous cases. 

“The law will not enforce a secret agreement made by the 
plaintiff, in an action where all are liable, with certain of the 
defendants that if they will desist from resistance to his suit, 
he will, if he recovers judgment, not levy execution on their 
property.” 


SS is 


Selz va. nna, 6 Wallace 327. 


Tool Company vs. Norris, 2 Wallace, 45, was a suit to re- 
cover on an agreement for compensation for procuring from the 
Government a right to furnish its supplies, and the ground of 
defense was that an agreement of the character stated is against 
public policy and void, and this was sustained by the Supreme 
Court in favor of the defendant, a party to the illicit agree- 
ment, Maguire vs. Corwine, 101 W. S. 108, was a suit 
wherein, in consideration of A’s procuring B’s appointment 
as special counsel in certain causes against the United States, 
B agrees that he will pay A one-half of the fee which he may 
receive from the Government, and it was held, in favor of 
the defendant, B, party to said agreement, that the contract 
was contrary to public policy, and void—citing Trist va. 
Child, 21 Wallace, 448, where a contract to perform lobby 
service was held void as against public policy, and the pro- 
missor was permitted to set up the defense, although the 
services stipulated for had been performed. 


In Oreanyan vs. Arms Company, 103 U.S. 24, where it 
was shown that the consideration of the contract sued on was 
an agreement, on the part of a consul of a foreign govern- 
ment, to use his influence in favor of a manufacturing com- 


pany here with an agent of that government sent to examine 
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and report in regard to the purchase of arms for it, it: was 
held thot such eontract Was acninst public policy and void, 
Copp lleovs. Hall, 7 Wallace, 542. was the case of a contract 


made by tha consul oft il neutral power, with il citizen of a 


belligerent State, to protect with his neutral name, from 


capture Lys the belliverent, merchandise White ly such citizen has 
in the cnemy’s lines. Such contract was held void, and in 
reply to the eontention that the defendant, as a party to an 
legal agreement, could not be heard to assert such illegality, 
this Court said: “ The detense is allowed, not for the sake 
of the defendant, but of the law itself. The principle is 
indispensable to the purity of its administration, It will not 
enforce what it has forbidden and denounced. The maxim, 
er dolo non oritur actio, Is limited by He such qualification, 
The proposition to the CONTPAary strikes tis iis searcely worth 
refutation. Whenever the illegality appears, whether the 
evidence COTMCS from Ole side or the other, the disclosure is 
fatal to the Cas, , | The principle to be extracted 
from all the cases is, that the law will not lend its support to 
a claim founded upon its violation.” 


The assignments avering error in the rejection of evidence 


are faintly urged, and scarcely seem to demand notice. 

A custom in Wall street to make secret agreements in fraud 
of associates in acomimon contract, would, ot course, be il bad 
CUSTOM, ana cannot be shown, It. indeed, such practices do 
prevail, there is the greater necessity that they should receive 
the condemnation oft the (ourts. 

Nor would it avail the plaintiff to show that some of the 
other participants in this contract of subscription received 
similar contracts of YuUaAPranty or re- purchase, because the 
fact remained undisputed that some who subscribed before, 
and SOE who subseribed after the plaintiff, did not recelve 
such contracts, and did not know of their existence. 

R. Brown, 

W. M. Linpsey, 

GEORGE SHIRAS, JR., 
Counsel for Defendant in Error. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. . 


No. 234. 


J. P. MORGAN, Plaintiff in Error, 


iv rTstixz 


THOMAS STRUTHERS, Defendant in Error. 


In Error to the Circuit Court of the United States, for the 
Western District of Pennsylvania. 


ARGUMENT OF DEFENDANT IN ERROR. 


The defendant successfully put his case, in the Court below, 
upon two propositions—first, that the contract sued on was 
invalid, because made secretly with one of a number of per- 
sons who had subscribed together, upon the same express 
terms and conditions, for stock in a manufacturing corpora- 
tion, and whereby the plaintiff had sought to secure to him- 
self an advantage withheld from the other subscribers ; and, 
second, that the defendant was not precluded from setting up 
the invalidity of the contract because he was a party to it. 


Blair, Struthers, and Foster, as partners, were owners of 
certain patents for the manufacture of iron and steel, and for 
that purpose had erected in the city of Pittsburgh certain 
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appropriate works. They then procured an incorporation under 
the laws of the State of New York, in the name of the “ Blair 
fron and Steel Company,” with a capital of $2,500,000, di- 
vided into 25,000 shares of S100 each, and whiely stoek, in 
pursuance of the New York statutes, was paid up in full by 
ai transter to the company of the said patents and the works 
at Pittsburgh. The entire amount of the capital stock was 
issued to Blair, Struthers and Foster, on or about April 12th, 
1873. This changed their title as partners to that of corpor- 
ators, but practically made no change of the property or 
ownership, every share of the stock belonging to Blair, 
Struthers and Foster, and no other person or persons having, 
us vet, acquired any interest therein. 

Then, with a view to raise a working capital, Blair, Strath- 
ers and Foster issued the following prospectus : 

“NEW York, January 30, 1873. 

* The capital stock of the Blair [ron and Steel Company Is 

25.000 shares of S100 each, $2,500,000. The capital has 


been paid up by the transfer of the patents for the Blair pro- 


cess, and the works at Glenwood, Twenty-third Ward of 


Pittsburgh, Pa., to the company (the deed for the Glenwood 
property to be made as soon as an empowering Act can be 
obtained from the Pennsylvania Legislature, which we have 
hound ourselves to procure), and the whole stock of said 
company issued to us therefor. 

We have avreed LO place in the hands of General A. 5S. 
Diven, as Trustee, 9.000 shares of this stock, to be used as 
working capital for the company, subject to th order of the 
Board of Trustees of said company, excepting $50,000 of the 


proceeds thereot first ta Ly paid to us by said Trustee, 


The Trustees of the company have, with our consent, ° 


ordered a sale of 6,000 of said shares, for the purpose of rais- 
ing a present working capital, and paying said $50,000, the 
minimum price to be $50 per share. And said trustee, with 
the approbation of the board of trustees, now offers said 6,000 
shares at said minimum price of $50 per share, to be paid for 


as follows. viz: one-third part thereof as soon as the whole 
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6,000 shares shall be subscribed for, and the remainder in such 
installments as the Board of Trustees may call for the same 
for the purpose of the business, the certificates to be delivered 
when the whole shall be paid. THomas BLAIR, 
T. STRUTHERS, 
Morrison Foster, 
By his Attorney, 
T. STRUTHERS.” 
At the foot of, and constituting part of the same paper, was 


the following : 


“We, the undersigned, hereby subseribe to the number of 
shares of the above six thousand shares set opposite to our 
names, respectively, to be paid for according to the terms 
above set forth ; but this subseription not to be binding until 
the whole six thousand shares shall have been reliably sub- 


seribed.”’ 


A number of persons subscribed to this paper without any 
other condition, but Morgan, the plaintiff, demanded and ob- 
tained from the promoters of the enterprise a further stipula- 
tion or agreement, the existence of which was not made known 
to others who signed the original paper, some before and some 
after Morgan, and which additional stipulation or agreement 


was as follows: 


“Whereas J. P. Morgan has purchased four hundred shares 
wf the stock of the Blair Iron and Steel Company, at the price 
of fifty dollars per share, and sold by A. 8S. Diven, Trustee of 
said company, now we, the undersigned, in consideration of 
one dollar to us in hand paid, the receipt whereof is hereby 
acknowledged, do hereby agree that if at the end of one vear 
from this date, said J. P, Morgan shall desire to sell the said 


— 


shares at the price paid for the same by him, we will purchase 
the same at that price, and pay to him the amount paid by 
him on the same, with interest, at the rate of seven per cent. 
per annum. THos. S. BLAtR. 
New York, April 4, 1875. T. SrruTHERS,” 

[It was averred by the defendant that this additional agree- 


ment, demanded and received by Morgan, was made simul- 
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taneously with his subscription to the stock agreement, and in 
consideration thereof (see page 18 of the printed record ). 
This averment was sustained by evidence (see page 32 of the 
printed record). And, indeed, cannot be denied by the plain- 
tiff, because he distinctly alleges, in one count of his declara- 
tion, that the consideration of his subscription to the stock 
was the promise of defendant to take the stock off his hands 
subsequently, if desire d to, (see pages 7 and s of the printed 
record ), 

The further averment of defendant, that “the agreement to 
buy back the stock was executed by the defendant and deliv- 
cred to and accepted by the plaintiff privately and without 
the consent or knowledge of parties who signed the subserip- 
tion, some after and some before the plaintiff,” (see page 20 
of the record), was fully sustained by evidence, and the facts 
were so found by the jury. 

It Is, therefore, entirely clear that the uct ot subscription 
for the 6,000 shares of stock was a joint or mutual act, “not 
to be binding until the whole six thousand shares should be 
reliably subscribed,” and that each and every subscriber had 
a right to presume that each and every other subscriber was 
voing into the common enterprise upon like terms with him- 
self, namely, the terms set forth in the prospectus and paper 
signed by all. 

The rule for such ia Case, established by the authorities, ab- 
solutely disables every one acting with others in a matter of 
common interest, from securing to himself any particular 
profit or advantage over his associates, by any secret or un- 
disclosed agreement or understanding. 

Jackman rer, Mitchell. 133 Vesey Jr.. DSi, Wis a Case where 
: bond was given by a third person to secure to one creditor 
the deficiency of a composition, and the fact that such a bond 
was given was not communicated to the other creditors. Lord 
Eldon deereed the bond to be delivered up, the relief being 
viven on account, not of the individual, but of the public. 
Observe that the contract here was between the creditor and 


a third person. 


=<, 
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So, too, in ex parte Sadler and Jackson, reported in 15 
Vesev Jr., 52, where notes of third persons were given as 
additional security for the payment of a composition, Lord 
Eldon held the notes to be fraudulent and void, saying : 
“The deed of composition, speaking the language of all the 
creditors, bot only to the debtors, but to each other, is a com- 
mon declaration that the securities mentioned in that deed are 
to be taken in full discharge of their respective debts, ‘ 

upon principle, then, if two creditors inform a third 
that upon their view of the justice and humanity of the case, 
they are willing to take security of the debtor, and not to 
oppress him by requiring any other person to come under an 
obligation for payment, can a clearer misrepresentation be 
stated than that, at the same instant when they are desiring 
the creditor to take the security of the debtor himself alone, 
they are procuring the security of other persons for them- 
selves. The principle being that, in such a transaction, all 
should deal upon equal terms, the creditor ought to be put 
ina situation that would euable him to require that those 


persons should become security for him also.” 


In Liecester vs. Rose, 4 East 372, the arrangement pro- 
posed by the debtor Wiis [oO pay his debts in full, by install- 
ments, four of which were to be secured, but the last two were 
not. The plaintiff at first refused to sign the composition 
deed, but finally, in consideration of defendant, a third person, 
guaranteeing payment of the last two installments, consented 
to do so. The Court, Lord Ellenborough, delivering the 
opinion, decided that this promise was void, as a fraud upon 
the other creditors, the ground of the decision being, “that 
where the creditors im ure neral have bargained tor an equality 
of benefit and mutuality of security, it shall not be competent 
tor one of them to secure any partial benefit or security for 


himself.” 


Coleman vs. Waller, 3 Young & Jervis, 212, was a strong 
case. A creditor, in respect of two demands, seized the goods 
of B.. his debtor, under an execution for one of the two debts, 
and afterwards, at a meeting of some of the creditors of B., 
when a composition was proposed, declared that he would not 
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agree to the composition, unless the debt for which the goods 
had been seized, were secured to him: C., who was not a 
creditor, guaranteed the debt, and A. withdrew his execution, 
and seized the composition deed. Held, that the bargain Was 


a fraud upon the rest of the creditors, and void. 


In the case of White Mountain Railroad Co. vs. Kasterman, 
34 New Hamp. 124, it was held that a secret agreement 
entered into between the directors of a railroad corporation 
and a subseriber for shares in its capital stock, that he may, 
within a specified time, reduce the number of shares thus sub- 
scribed for, the subscription being held out for the full amount, 
in order to induce others to subseribe, is void, as a fraud upon 
the other subseribers. Judge Sawyer, in delivering the opin- 
ion of the Court, says: ~ It is the secret stipulation alone 
which operates in fraud of others, and upon that the law leaves 
the parties where they stand, declining to enforce it for the 
benefit of others, while, as to the other part ot the contract, to 
enforce it between the parties is what Is necessary to defeat 
their fraudulent purpose as to other innocent persons. That 


the proceeding was a fraud upon third persons is clear from 


the relation in which subseribers tor stock in a corporation ot 


this kind stand toward each other. In the subscription of 


each person, every other subscriber has a direct interest. Their 
respective subscriptions are contributions or udvancements for 
a common object. The action of each in his subseription may 
be supposed to be influenced by that of the others, and every 
subseription to be based upon the eround that the others are 
what upon their face they purport to be. The fact that one 
man has bound himself to place a certain amount of his money 
upon the risk involved in the enterprise, is an inducement to 
others to venture in like manner. Seeing who are his associ- 
ates, and the extent of the liability which they have assumed, 
he regulates his own upon that consideration ; and though in 
form and legal effect the contract of each is with the corpor- 
ation, yet among the subscribers themselves it is to be regarded 


as an agreement with every other subscriber, to bear that pro- 


portion of the common burthen to which he purposes to bind 
himself, by the contract which he holds out te them, as his 


. 
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contract with the corporation. : , The books abound 
with cases in which the principle is applied that a_ secret 
agreement between the parties to a contract, changing its 
character trom what it ost nsibly is, to the prejudice of others 
collaterally interested, is a fraud on them, and therefore void, 


even as between the parties themselves.” 


In Miller re. Hanover Junction Railroad Co... 6 Norris ( Pa.) 
95, the Court held that a subscription to jomnt stock is not 
only an undertaking with the company, but with all the other 
subseribers, and that il stock holder cannot be permitted to set 
upon a secret arrangen nt with the agents of the company, by 
which he imay be released from the subscription, while his 
fellow subscribers continue to be barred. 


So in Graft rex. Pittsburgh Railroad Co.. 7th Casey, beat, 
it was held that “ subseription to a joint stock is not only an 


undertaking to the company, but with all other subscribers.” 


Robinson vs. Po & C. R. R. Co., 8 Casey, 334, was a case 
where the Supreme Court of Pennsylvania held that it was 
no defense to an action to recover the amount of a subseription 
to stock, that it was made at the request of the president of 
the company, with the understanding that the defendant was 
not to pay for or hold the stock subseribed, that such “ati 


agreement would be a fraud on the other subseribers. 


In Melrin rs. The Lamar Tron Co., 80 11. 446. it was held 
by the Supreme Court of Illinois, that a subscription to the 
capital stock of a corporation, coupled with a right under a 
separate contract, to surrender the certificate and get the money 
back, isa fraud upon the other subseribers, and such sepa- 


rate agreement will be treated as void. 


In Blodgett vs. Merrill, 20 Vt. 509, and Railroad Co. vs. 
Bailey, 24 Vt. 466, it was held that parol agreements, made 
at the time of subseribing for stock, and inconsistent with the 
written terms of the subscription, are inoperative and void, as 
a fraud upon the other subscribers. 

In Hodge va. Tiitehell, 323: Minnesota Reports, 389, it was 
held that where a number of persons went into a joint enter- 
prise to buy and sell lands, a secret agreement made by one 
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of them with the vendor, whereby he was to have an indi- 
vidual advantage, was void, as a fraud upon the others. 


The Supreme Court of Massachusetts, in Stevenberg vs. 
Bowman, 103 Mass., 325, held that promissory notes given 
by a debtor to his creditor for twice the amount really due, 
for the purpose of enabling that creditor to obtain a large 
dividend under a composition deed between the debtor and 
all his creditors, were void. 

And Fay vs. Fay, 121 Mass. Rpts., 561, was a case where 
a note given to one of a number of creditors who were acting 
together, was held void as a fraud upon the others. 

In Lee vs. Sellers, 32 P. F. Smith, 473, it was held by the 
Supreme Court of Pennsylvania, that a contract secretly given 
by a third person to one of a number of creditors, in consid- 
eration that he would sign a composition deed, was void as a 
fraud against the other creditors. 

Getty vs. Devlin, 54 N. Y., 403, was a case where several 
persons were engaged in a joint enterprise for their mutual 
benefit, and it was held that each has a right to demand and 
expect from his associates good faith in all that relates to their 
common interests, and no one of them will be permitted to 
take to himself a secret and separate advantage ; and where 
one, unknown to his associates, causes to be transferred to the 
association property previously purchased by him, at a price 
exceeding that paid by him therefor, he is accountable to his 
associates for the profits thus made. 


See the same case, further considered, in 70 N. Y., 504. 


To these cases, and many others of like purport that might 
be cited, the plaintiff apparently makes no reply, except to 
deny that they correctly state the law. He, indeed, does cite 
the case of Meyer vs. Blair and Struthers, 109 N. Y. Rpts., 
600, and this case he claims would, if cited, have bound the 
Court below, and, being cited, binds this Court. The reason 


why it binds this Court is supposed to be that it is a construc- 
tion by the New York Court of a contract in like terms with 
that which is the subject of the present suit. But it is not 
necessary to cite decisions to show that this is not a case in 
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which the Federal Courts are bound by the decisions of a 
State Court. The decision of the Court of Appeals of New 
York would have been entitled to receive in the Court below, 
and is entitled to now receive at the hands of this Court, 
just that degree of weight to which the reasoning of the Court 
entitles it. In his opinion, reversing that of the Supreme 
Court at a General Term, Judge Andrews gives two reasons, 
or points to two facts, which he thinks distinguishes a case 
like the present from those cited, in connection with subserip- 
tion to stock in corporations and deeds of composition by a 


number of creditors. 


He says, with respect to the latter class of cases, that 
“where the composition provides for giving credit to the 
debtor for the amount to be paid on the composition, such 
secret agreements take, or may take, from him the very means 
to meet the composition engagements”—thus implying that, 
the ground of those decisions was that the secret agreement 
sought to withdraw from the fund to which the creditors had 
a right to look. But an examination of the cases will show 


that such was not the reason upon which they went. 


In the leading case of Jackman vs. Mitchell, 13 Vesey, Jr., 
the secret agreement that was held void was a bond of a third 
person, Which in no way bound either the debtor, nor affected 
the common fund, 

So, er parte Sadler & Jackman, 15 Vesey Jr., o2, the notes 
held void were those of third persons, which did not bind the 
debtor, nor diminish the common fund. 

Sellers vs. Lee, 32 P. F. Smith, 473, was a case where the 
note held void was not only the note of a third person, but it 
was the note of a creditor who signed the deed of composition 
and discharged the debtor from all the liability to him. The 
same is true of Liecester rs. Rose, 4 East, 372. 

In all these cases, the creditors received everything that the 
composition deed conferred upon them, and there was no im- 
pairment, as Judge Andrews seems to suppose, of the common 
fund provided for their payment. Those decisions go upon a 


broader principle —that where creditors in general have bar- 
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vained for an equality of benefit and mutuality of security, it 
shall not be competent for one of them to secure any partial 
benefit or security for himself, 

The second reason given by Judge Andrews, as distinguish- 
ing the case before him from those cited, was that the secret 
agreement was not made with the company, but was made 
with Blair and Struthers, promoters of the company, and the 
principal holders of its stock. From this the learned Judge 
-cems to infer, that because the plaintiff had paid and the 
company had received the amount of the former’s subseription, 
that was all the other subseribers had a right .to expect, and 
that the additional and private agreement did not concern 
them. 

This, again, is an imperfect view of the subject, and over- 
looks the real foundation of the rule. 


The other subscribers had a right to presume that Mr, 
Morgan went into the common enterprise upon the same terms 
with themselves. Many of them may have been chiefly in- 
duced to subseribe by a knowledge that so prominent and 
-uecessful an operator was willing to risk his meney in such 
an adventure. Had they been told that he had exacted a 
private security or guaranty which availed to give him the 
benefit of both the experiment in business and of getting-back 
his money with interest, if it did not sueceed, they would 
assuredly either have refused to subseribe or have demanded 
i similar guaranty. Moreover they had a right to suppose 
that the new firm was to have the countenance of Mr. Morgan, 
and, probably, of his assistance in the future. Certainly they 
had a right to expect that Blair and Struthers would aid the 
project by every means in their power, and not be depleted of 


their funds by their co-subseribers. 


That the object of this private contract was to give Morgan 
the advantage of testing the value of the Blair and Struthers’ 
patents before being finally bound is clearly seen, as well from 
the fact that the one contract was made at the same time with, 
and in consideration of, the other, as from the fact that this 
private contract was renewed two or three times, while the 


experiment was going on. 
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The same fallacy runs through the argument on behalf of 
the plaintiff in error, viz: That because the company was 
not a party to the secret contract, the other subscribers can 
have nothing to complain of. As we have seen, the leading 
cases cited were, in most instances, cases where the collateral 
contract was that of a third person, and left the original con- 
tract, in form, undisturbed. 


Of course, any supposed distinction between the case of a 
direct subseription for stock in a company and a subscription 
to take a portion of paid up stock, for the purpose of supply- 
ing a working fund, is entirely an empty one. Good faith, 
as between themselves, is just as important where the joint or 
common action is in subseribing for a block of paid up stock, 
asin subscribing directly for stock of the company. The 
eases cited show that the ptinciple, forbidding a secret advan- 
tage, is not confined to the case of a subscription for original 
stock in a corporation, or to the case of an agreement to dis- 
charge a debtor, but embraces all cases of buying lands or 
stocks, and other cases of common action. Whether Morgan 
and his associates subseribed for stock in the Blair Lron & 
Steel Company by an original subseription, or subseribed, by 
a mutual arrangement, for a block of stock offered by the 
promoters oft the COMMpAany, makes ne difference. In either 
case, the policy of the law forbids one of such subseribers, 
whose act of subseription is held out as an inducement for others 
to subscribe, from demanding and enforcing a private stipu- 


lation in his own tavor. 


The next proposition relied upon by the plaintiff in error 
is that, even if the agreement sued on were fraudulent as to 
third parties, it is still valid and enforceable as between the 


parties to the agreement itself, 


Nearly all of the cases heretofore cited as authority for the 
proposition that such secret contracts are, in their nature, 
frauds as respects associates in the common enterprise, are 
likewise authority to show that such fraudulent contracts are 
invalid and not enforceable as between the parties themselves. 
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Coleman vs. Waller, 3 G. & J. 212, was a suit on a bond 
viven by defendant, a third party, to secure a creditor, and 
because this was not made known to all the other creditors at 
the time, the Court ordered a non-suit to be entered. Such was 
the case of Jackson vs. Mitchell, 13 Vesey Jr., 581, and in ex 
parte Sadler and Jackson, 15 Vesey, and Liscester US, Rose, 
+ Kast, the same defense was held good in favor of the de- 


fendants, parties to the contracts sued on. 


In Lee vs. Sellers, 32 P. F. Smith, and Stevenberg vs. Bowman, 
103 Mass 325, and Fay vs. Fay, 121 Mass. Reports, an ap- 
plication of the principle above contended for, was successfully 
contended for on behalf of defendants, who were parties to the 
illicit agreements. 

The rule contended for by the plaintiff in error, that the 
defendant cannot be heard to allege the fraud, has no appli- 
cation to this case. The same ground was taken in the fore- 
voing cases, but in vain. In Jackson vs. Mitchell, the party 
who gave the bond sustained his bill to have the bond can- 
celled—he was not merely defending an action on it. 


It is true that if the money had been actually paid to the 
plaintiff, an action might not lie to recover it, the contract 
having been fully executed. [Still, some of the adjudged 
cases go even to that extent, see Bean us. Ainsink, 12 Amer. 
Law Reg. (N. 8.) 379, and cases cited in note.| But it is 
very different where one of the parties to the fraudulent con- 
tract comes into Court to enforce it. In such a case the 
maxim, “in pari delicto, potior est conditio defendentis,” ap- 
plies with full force. 

“It is a maxim of law that ‘ ex turpi causa non oritur actio,’ 
and therefore if a contract of such a character be made, its 
invalidity will be a defense at law whilst it remains unexe- 
euted—such, for instance, are contracts for purposes which, 
though not strictly illegal, are against the policy of the law.” 


Adams’ Equity, 174. 
“There is a class of cases where the parties to a fraudulent, 
or even an illegal, contract, have fully executed it themselves, 
in which Courts of Justice will not interfere to unravel their 
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doings, but a contract that remains to be executed, which 
stands in need of a judgment of a Court of Justice to enable 
a party to reap its fruits, and which is successfully impeached 
as covinous and fraudulent in part, is easily distinguished 
from all such cases (executed contracts) and rests on a found- 


ation of ‘sand.” 
Miller’ s Appeal, bh Casey 478. 
The Supreme Court of the United States has recognized 


this doctrine in numerous cases. 

“The law will not enforce a secret agreement made by the 
plaintiff, in an action where all are liable, with certain of the 
defendants that if they will desist from resistance to his suit, 
he will, if he recovers judgment, not levy execution on their 
property.” 

Selz va. Unna, 6 Wallace 327. 


Tool Company vs. Norris, 2 Wallace, 45, was a suit to re- 
cover on an agreement for compensation for procuring from the 
Government a right to furnish its supplies, and the ground of 
defense was that an agreement of the character stated is against 
public policy and void, and this was sustained by the Supreme 
Court in favor of the defendant, a party to the illicit agree- 
ment. Maguire vs. Corwine, 101 W. S. 108, was a suit 
wherein, in consideration of A’s procuring B’s appointment 
as special counsel in certain causes against the United States, 
B agrees that he will pay A one-half of the fee which he may 
receive from the Government, and it was held, in favor of 
the defendant, B, party to said agreement, that the contract 
was contrary to public policy, and void—citing Trist vs. 
Child, 21 Wallace, 448, where a contract to perform lobby 
service was held void as against public policy, and the pro- 
missor was permitted to set up the defense, although the 
services stipulated for had been performed. 


In Oreanyan vs. Arms Company, 103 U.S. 24, where it 
was shown that the consideration of the contract sued on was 
an agreement, on the part of a consul of a foreign govern- 
ment, to use his influence in favor of a manufacturing com- 
pany here with an agent of that government sent to examine 
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and report in regard to the purchase of arms for it, it was 
held that such contract was avaitist public poles and void, 
Coppell vs. Hall, 7 Wallace, 542, was the case of a contract 
made Dy the consul ot il neutral power, with cl citizen of a 
belliverent state, to protect with his neutral hume, from 
capture by the belligerent, merchandise which such citizen has 
in the enemy's lines, Such contract was held void, and in 
reply to the contention that the defendant, as a party to an 
tlleoal avrecment, could het be heard to assert such illegality, 
this Court said: "The defense 1s allowed, not tor the sake 
of the defendant, but of the law itself, The principle Is 
indispensable to the purity of its administration, It will not 
enforce what it has forbidden and denounced. The maxim, 
ee dolo non oritur aectio, is limited by no such qualification, 
The proposition to the contrary strikes us as scarcely worth 
refutation. Whenever the illegality appears, whether the 
evidence Cones from Ole sie or the other, the disclosure Ix 
fatal to the case. The principle to be extracted 
from all the eases is, that the law will not lend its support to 
a claim founded Upor its violation.” 
lil. 

The assignments avering error in the rejection of evidence 
are faintly urged, and searcely seem to demand notice. 

A custom in Wall street to make secret agreements in fraud 
of associates In a common contract, would, of course, be a bad 
custom, and cannot be shown. If, indeed, such practices do 
prevail, there Is the vreater necessitV that they should receive 
the condemnation of the Courts. 

Nor would it avail the plaintiff to show that some of the 
other participants in this cgntract of subscription received 
similar contracts of guaranty or re-purchase, because the 
fact remained undisputed that some who subscribed before, 
and some who subseribed after the plaintiff, did not receive 
such contracts, and did not know of their existence. 

R. Brown, 
W. M. Linpsey, 
GEORGE SHIRAS, JR, 


( ounsel for Defendant in krror. 
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LYDIA BACON ET AL. VS. NORTHWESTERN MUT. LIFE INS. CO. 1 


l | UnItTep STATES OF AMERICA. 
STATE OF MICHIGAN, Western District of Michigan, ss: 


The Circuit Court of the United — for the Western District of 
Michigan, Southern Division. 


The Northwestern Mutual Life Insurance Company, who is a citi- 
zen of the State of Wisconsin, plaintiff herein, by Champlin & More, 
its attorneys, comes and files its declaration as commencement of —, 
and complains of Lydia A. Bacon, David Bacon, John A. Montague, 
and Francis M. Ives, who are citizens of the State of Michigan, Gde- 
fendants herein, in a plea of ejectment, filing this declaration, enter- 
Ing rule to plead, ete., us commencement of suit 

lor that whereas the said plaintiff, on the 15th day of June, in the 
vear one thousand eight hundred and eighty-one, Was possessed of the 
following real estate and premises, situate in the city of Niles, county 
of Berrien, in the said western district of Michigan, and being known 
and designated as lot number twenty-seven (27), in William Justice’s 
Addition to Niles, as designate din the reeorded plat thereof, recorded 

in Book C, page 627 ; which p-emises theplaintiff claims in fee: 
é and, thie salad plaintiff being sO POss¢ ssed thereof, the said 

defendant afterwards, to wit, on the 16th day of June, in said 
last-mentioned vear, enter | into said prethises and unlawfully 
with-eld from said plaintiff the possession thereof, to the damage of 
sald plaintiff one thousand doll 


~ 


dollars, and therefore it brings suit, ete. 
CHAMPLIN & MORE, 
Allorneys for Plaintiff. 


UNITED STATES OF AMERICA, gue 
Western District of Mich (ait, Southern Diu SiON, } a 

[ hereby certify and return that on the twenty-fourth day of June, 
A. D. 1881, 1 served a copy of the within declaration upon David 
bacon, Lydia Bacon, Francis M. Ives, and John A. Montague, the 
defendants named therein, at Niles, in said district, by delivering to 
each of them personally a copy thereof, with the notice of rule to 
plead endorsed thereon, as hereon endorsed. 

lees, $16.00. 

JAMES MONROE, 
U.S. Marshall. 


I, Wm. H. Ramsay, acknowledge myself security for all costs for 
which the plaintiff may be liable in this suit. 


WM. H. RAMSAY. 


9 LYDIA BACON ET AL. VS. 
sy Narr. ‘ 


Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. 


Ture NORTHWESTERN Mutua. LIFE INSURANCE COMPANY 
vs. - No. 1666. 
LypiaA A. Bacon et al. ( 


To the within-named defendants: 

Take notice that on filing a declaration in this cause (of which the 
within is a true copy) as commencement of suit, a rule was entered 
in the book of common rules, kept by the clerk of said court in his 
office, in the city of Grand Rapids, said district, requiring — to ap- 
pear and plead to said declaration within twenty days after service 
On you of a COpy thereof and notice of said rule, Or judgme ht, ete. 

Yours, ete., CHAMPLIN & MORE, 
laintif) 's Attorneys. 

June 25rd, A. D. 1881. 


Kiled June 23rd, 1881. 


HENRY M. HINSDELL, Clers. 


4 Circuit Court of the United States, Western District of Michi- 
gan, Southern Division. 


Tue NortvHWESTERN Murua Lire INsuRANCE COMPANY 
Ue 
LyprA A. Bacon, Davip A. Bacon, Joun A. Montacuer, and 
FraNcIS M. Ives. 


JUNE 23, 1881. 


In this cause, on filing declaration as commencement of anit, pur- 
suant to the statute In such case made and provided, and on motion 
of Champlin and More, attorneys for plaintiff, ordered that said de- 
fendants appear and plead to said declaration within twenty days 
after service on them ofa copy thereof, together with notice of this 
rule, or judgment, Ke. 

CHAMPLIN & MORE, 
Attorneys jor Plaintiff. 
5 UNITED STATES OF AMERICA 
In the Circuit Court of the United States for the Sixth Cireuit and 
Western District of Michigan. 


THe NortH AMERICAN LIFE INSURANCE COMPANY 
. UR. 
Lypta A. Bacox, Davip Bacon, Francis M. Ives, and Jonn A. 
MONTAGUE. 


Now comes the said defendants, Lydia A. Bacon, David Bacon, 
Francis M. Ives, and John A. Montague, by Edward Bacon, their 
attorney, and demand a trial of the matters set forth in the plain- 
tiff’s declaration. 

EDWARD BACON, 
Attorney for said Def'ts. 


. 
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To the above-named plaintiff and to Champlin and More, attor- 
hies: 

(JENTLEMEN: Please take notice that on the trial of this cause the 
defendants, Lydia A. Bacon, under her said plea of the general issue, 
will give in evidence and Insist that within three years next prier to 
April LOth, ISSi, she, in good faith and fora valuable consideration, 
purchased froin Solymman Waterman, heretofore of Niles, in said dis- 

trict, and lately of San Francisco, in the State of California, 
6 allof lot number fifty-seven (57) 1n that part of the village 
(now city) of Niles, in said district, which was laid out by 
William Justice - that under her said purchase she legally entered 
Into peac able possession Ol said lot, and received from said Water- 
man a good and sufficient conveyance thereof to said Lydia A. Ba- 
Con, her heirs and assigns, in fee simple, and that under such con- 
vevance, and in good faith, she has by her agents and tenents peac-ably 
and exclusive ly occu pled said lot under color of tithe and in good 
faith for a long Space of time, to wit, two years and six months last 
past, and that said Solyman Waterman, at the time of this defend- 
ants said purchase and conveyance, under the laws of the land and 
the statu-e of the State of Michigan as then construed by the supreme 
court ol the State of Michigan. was the owner of fee simple of said 
lot, as the defendant then beleived and still doth beleive, and that 
prior to this defendant's said purchase said Waterman had for a 
number of vears been in peac-able and exclusive possession of said 
lot, and that said Solyman Waterman and those through whom he 
claimed title, and who also fora long space of time, to wit, six 
vears, had been in peac-able and exclusive possession of said 
lot prior to said possession by said Waterman, did on said lot 
make valuable buildings and improvements, to wit, a hotel building 
and out-houses of great value, to wit, of the value of three thousand 
dollars: a barn of great value, to wit, of the value of fifteen hun- 
dred dollars, and other improvements, including fences, well, and 
cistern, of great value, to wit, of the value of one thousand dollars, 
and that by means of such building- and improvements the value 
of suid premises was increased to a great extent, to wit, to the extent 
of fifty-five hundred dollars, and so remained increased in value 
until a certain year, to wit, 1868, wherein one Edgar Reading, 
under whom said plaintiff pretends to have derived its claim, did, 
illegally and without the consent of said Solyman Waterman, en- 
tirelv or for the greater part remove said buildings and improve- 
ments or destroy the same, and did, illegally and without the con- 
sent of said Solyman Waterman or this defendants, make on said 
premises other buildings and: improvements of great value, to wit, 
of the value of five thousand dollars, whereby the value of said 
premise s has hitherto remained Increased toa great extent, Lo wit, the 
extent of fifty-five hundred dollars. 
Take furthur notice that on the trial of this cause under 
the said plea of the said defendant, Lydia A. Bacon will, 
under act number 188 of the session laws of Michigan for 1873, 
and underact number 180 of the session laws of Michigan, for 1875,and 
other statu-es in such case made and provided, insist and claim that 
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if in this suit the said plaintiff shall recover, then that this defend- 
ant shall be allowed comp a for buile lings and improvements 
on said lot, erected or made by her or any person through whom 
she claims title, tothe extent that such buildings Increased the value 
of said lot and to a great extent, to wit, to the extent of fifty-five hun- 
dred dollars. 

Take furthur notice that under the said plea all the said defend- 
ants will give in evidence and insist on the trial of this cause 
that heretofore, to wit, in the year 1868, said Solyman Water- 
man being the owner of said lot and said Edgar Reading 
being wrongfully in possession of said lot and illegally claim- 
ing title in fee, thereto wrongfully di nying the right and title of said 

Solyman Waterman,saidSolyman Waterman did,in thecircuit 
9 court forthe county of Berrien,commencean action ofejectment 

against said Edgar Reading in said year, — being duly served 
with a copy of the declaration and notice of the will to plead in said 
action of ejectment, did ap i ar in said action and duly plead the 
general issue there, in that said action there has been on tri: al by 
jury, and said Waterman sential judgment in the usual form for 
possession of said lot; but a new trial was granted im said action, and 
said action remains stili pendipvg in said circuit court for the county 
of Berrien. 

Also, furthur, that if on the trial of this cause it shall appear that 
the defendants, David Bae», Frances M. Ives, John A. Montague, 
or either of them, was in possession of said lot or of any part thereof, 
such possession was, under right, derived from said Lydia A. Bacon. 

Take furthuwr notice that on said trial under said plea said defend- 
ant, Lydia A. Bacon, will give in evidence and insist, at the time 
she SO as aforesaid purchased said lot, entered into possession thereof, 

received her conveyance, and paid the consideration for said 
10 lot, and throughout the time she continued in in possession, 

the pretended foreclosure, by advertisement prior to 1855, as 
to the mortgage by said Solyman Waterman to Anna H. Dickson, 
under which said plaintiff claims title, was null and void according 
to the decision of the supreme court of Michigan concerning the 
statu-es of the State of Michigan in such case made and provided, 
to wit, chapter 150 of the revised statu-es of Michigan for 1846, and 
especially sections 3 and 4 of said chapter, and that under said 
statu-es, so construed, the rights of this defendant became vested 
rights, and that she ought not to be deprived of any of her said 
rights, nor should such rights be lessened or impaired by any new 
and contrary construction given to any of said statu-es by any sub- 
sequent decision of said supreme court of Michigan in 1881, in effect 
overruling decisions construing said statu-es and under which this 
defendant’s rights were acquired and vested, and the possession con- 
tinued in full reliance on such existing decisions, 

Also, furthur, from a certain time, to wit, Maret 15th, 1854, until 
said Lydia A. Bacon so as aforesaid entered into posséssion of said lot, 

those persons through whom said plaintiff derives its pre- 
11 tended title were in possession of said lot, receiving all the 
rents and profits thereof, being of great annual value, to wit, of 
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the value of one thousand dollars every year, by means whereof and 
otherwise the aforesaid mortgage and the debt alleged to have been se- 
cured thereby was paid ana f xtinguished and ought to be cancelled : 
and the said defendant, Lydia A. Bacon, pursuant tothe statu-e in such 
case made and provided, requests the jury, or if the case be tried 
without a jury then the court shall, on the trial of this cause, find, 
in case of recovery by the plaintiff, whether the said lot has been 
actually and peac-fully OCCUP Te d by the said defendants or the per- 
sons through whom she claims title, and the time of such occupa- 
tion, and shall determine the increased value of said lot vv reason 
thereof. 
KDWARD BACON, 
Allorney for Defe ndants. 


| Endorsed | United States of America. The cireuit court of the 
United States for sixth circuit and western district of Michigan. 
No. 1666. The North American Life Insurance Company vs. Lydia 
A. Bacon, David Bacon, Francis M. Ives, and John A. Montague. 
Plea and notice. Filed July Sth, 1881.. Henry M. Hinsdell, clerk. 
Edward Bacon, att’y for plaintiff. 


12 UNITED STATES OF AMERICA: 


In the Cireuit Court of the United States for the Sixth Cireuit and 
Western District ol Michigan, South rh Division. 


Thue NORTHWESTERN Mutua Lire INsurANcCE CoMPANY 


LYDIA A. BACON, DAVID PAC ON. JOHN A. MIONTAGI E, and lk RANCIS 
M. Ives. 


In this cause the parties, by their respective attornies, waive all 
right to any trial by jury herein and consent that — cause be tried 
by the court without any Jury 

Dated March 7th, A. D. 1582. 

CHAMPLIN & MOORE, 
Att’'ys for PUP. 
KDWARD BACON, 
Attorney for Defendants. 


[ Endorsed :] No. 1666. United Statesof America. In the circuit 
eourt of the United States for the sixth circuit and western district 
of Michigan. The Northwestern Mutual Life Insurance Company 
rs. Lydia A. Bacon, David Bacon, John A. Montague, and Francis 
M. Ives. Stipulation for trial without any jury. Filed March 7th, 
1882. Henry M. Hinsdell, clerk. Edward Bacon, attorney for de- 
fendants. 
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13 Subpa nd. 
Uxirep STATES OF AMERICA: 


Cireuit Court of the United States for the Sixth Circuit and Western 
District of Michigan, Southern Division. | 


The President of the United Statés of America to Daniel Sheehan 
and Lewis Hoyt: ' 

You are hereby commanded that, laying aside all and singular &* 
your business and excuses, you be and appear is the circuit court 
of the United States for the sixth circuit and western district of 
Michigan, at the United States court-rooms, in the city of Grand 
Rapids, in said district, on Friday, the 25th day of May, A. D. 1883, 
at ten o'clock a. m. of said day, then and there to testify and give 
evidence in a case to be tried, wherein The Northwestern Mutual 
Life Insurance Company is plainuff and Lydia A. Bacon, John A. 
Montague, and Francis Ml. ives are defendants, on behalf of suid 
plaintiff. 

Ifereof fail not under the penalty of what may befall you thereon. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United State 8, and the seal of said court, at 
Grand Rapids, this 25 day of May,in the vear of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundred and seventh. 


[seAL.] HENRY M. HINSDELL, Clerk, ~ 
By JOHN McQUIWAN, Deputy. 
lo! [ Endorsed 7 No. 1666. Circuit court of the United States, 


western district of Michigan, southern division. The North- 
western Mutual Life Ins. Co. vs. Lydia A. Bacon et al. Subpeena. 


Kiled May 25th, A. D. 1883. H. M. Hinsdell, clerk. 
Western District or MICHIGAN, ss 

I hereby certify and return that on the 23rd day of May, A. D. 
1883, I served the within writ upon the within-named Daniel Shee- 
han and Lewis Hoyt by reading to each one of them said writ aud 
by showing the seal of the court impressed thereon. 


Travel, 100 miles ........_. 86 00 
SS RSIS rs SRG nee L OO 
kT TONNES. 
JAMES MONROE, | 
US. Marshal. 
By R. WILLIAMS, Deputy. 
14 Ord: rs. 
Tne UNitep STATES OF AMERICA, 


Western District of Michigan, Southern Division, | 
U.S. Court. 


At a session of the circuit court of the United States for the sixth ae 
circuit and western district of Michigan, begun and held at the city 


. 
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of Grand Rapids on the 25th day of May, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States of America the one hundred and sey- 
enth—present, the Honorable Solomon L. Withey, district judge— 
among the proceedings then and there had were the following, to 
wit: 
THE NORTHWESTERN Mutua Lire INsurRANCE Co. 
i 


iis m 

: ' N 666 

Lypta Bacon, Davin Bacon, Joun A. Montraaus, and { * ——— 
KraNncis M. lvygs. 


This cause came on for trial before the court without a jury, J. 
W. Champlin, Esq., appearing for the plaintiff and Edward Bacon 
for defendant, and after hearing the evidence and the arguments of 
said counsel the court took the same into consideration. 


15 UNITED STATES OF AMERICA: 


The Cireuit Court of the United States for the Sixth Cireuit and 
Western District of Michigan, Southern District. 


Ture NORTHWESTERN Mutua Lire INsunANcE CoMPANY 
vs. 
Davip Bacon, Lypra A. Bacon, Francts M. Ives, and Joun A. 
MONTAGUE: 


[n this cause it is hereby stipulated by and between the parties, 
by their respective attorneys, that the facts hereinafter stated and 
admitted to be true, and may be read in evidence on any trial of 
this cause without other or further evidence thereof, namely : 

Ist. That on the 8th day of May, A. D. 1849, Solyman Waterman 
was the owner in fee of lot twenty-seven (27) of William Justice’s 
plat of the village of Niles, laid out by William Justice, and are the 
same premises described in plaintiff’s declaration in the cause. 

2nd. That on the said Sth day of May, A. D. 1849, the said 

Waterman executed and delivered to Anna H. Dickson a 
16 mortgage upon said premises to secure the payment to her 

of fourteen hundred dollars and interest, it being a purchase- 
money mortgage, which mortgage was recorded in the office of the 
register of deeds for the court of Berrien on the eleventh day of May, 
A. D. 1849, in Liber E of Mortgages, at pages 51 & 52; that said 
mortgage contained the usual power of sale in case of default of the 
payment of principal at the times and manner therein specified. 

ord. That on and before the 18th day of December, A. D. 1852, 
default had been made by said Solyman Waterman in the payment 
of money due upon said mortgage, and that on said 18th day of 
December, 1852, there was due and unpaid on said mortgage the 
sum of six hundred and sixty-four dollars and fifty cents, and that 
proceedings at law had been instituted to recover every part of said 
debt. 

4th. That on the 18th day of December, A. D. 1852, the suid Anna 
H. Dickson took proceedings to foreclose said mortgage, under and 
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by virtue of the power of sale therein contained, by advertisement, 
and on that day inserted in the Niles Republican, a newspaper 
printed, published, and circulated in said county of Berrien, a notice 
of mortgage sale as follows: 


17 Mortgage Sale. 


“ Default having been made in the payment of a sum secured by 
mortgage by Solyman Waterman to Anna H. Dickson, both of Niles, 
in the State of Michigan, dated the eighth day of May, 1845, and 
recorded in Book Ie of Mortgages, in the othice of the register of 
deeds of Berrien county in said State, on the eleventh day of May, 
1849, and two and one-fourth o’clock in the afternoon, in pages fifty- 
one and fifty-two, the premises described in said mortgage being lot 
number twenty-seven, in that part of the village, in said county, 
laid out by William Justice, pursuant to a power of sale contained 
in said mortgage, and no suit or proceedings having been instituted 
at law to recover any part of the debt secured by said mortgage, the 
premises in said mortgage described will be sold at the court-house 
door, in Berrien county, at the village of Berrien, on the fifteenth day 
of March, 1855, between nine o’clock in the forenoon and the setting 
of the sun on that day. There is claitned to be due on said mortgage 
at the date of this notice the sum of six hundred and fifty-four dol- 
lars and fifty-four cents on bond in said mortgage mentioned, dated 
May Sth, 1849. 


December 28th, 1852. 


ANNA H. DICKSON, Mortgagee.” 


18 The said notice was inserted in said paper and printed and 

published in said paper on said 18th day of December; also 
on the 25th day of December, A. D. 1852, and on the first day of 
January, A. D. 1853, and on the eighth day of January, A. D. 1853, 
said notice was published in said paper the same as previously, ex- 
cept that the spelling of the name Dixon signed to said notice was 
changed to Dickson, and said notice so signed was published in said 
paper on said Sth day of January, A. D. 1853, and on the fifteenth 
& twenty-second days of January, A. D. 1853. 

That on the 29th day of January, 1853, the letters in the name 
Dickson became misplaced so that the same read Dickens, and said 
notice so signed was published in said paper on said 29th day of 
ganuary and on the 5th and on the 12th and on the 19th and on 
the 26th days of February, A. D. 1858, and on the 5th and 12th 
days of March, 1853. 

Sth. That during the whole of year 1853 Thomas Cowins was 
sheriff of the county of Berrien and acted as such. 

6th. That on the 15th day of March, A. D. 1853, in pursuance of 
said notice, the said Thomas Cowins, sheriff of Berrien county, ex- 

posed the premises in said notice for sale at public vendue to 
19 the highest bidder, at the front door of the court-house, in the 
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village of Berrien, that being the place of holding the circuit 
court for the said county Said sale took place at ten o'clock in the 
forenoon of said day, and at said public vendue said premises were 
sold by said sheriff to Anna H. Dickson, the m rigagee, for the sum 
of six hundred and eighty-four dollars and eighty cents, that being 
the highest sum bid at said vendue, and she be Ing the highest bid- 
der thereat; that said Thomas Cowins, sheriff as aforesaid, there- 
upon made, executed, and delivered to said purchaser a deed of said 
premises and endorsed thereon the time when the same would be- 
comme operative In case the prem ise 3 were not redeemed according 
to law, and on the 24th day of March, 1853, deposited said deed 
with the register of deeds of Berrien COUunTLY. 
7th. That said premises were not redeemed within the time lim- 
ited by law for such redemption, and therefore said deed became 
operative and was recorded in the office of the register of deeds for 
the county of Berrien, in Liber Z of Deed- on page 401,0n the 10th 
day of May, LSo5. 
Sth. That therefore, on or about the 12th day of April, 1855, 
said Anna H. Dickson took possession of said premises and 
20 continued to hold possession thereof until on or about April 
Lith, 1855, when she sold and conveyed the same to Malcolm 
Crofoot by warranty deed, who went into possession thereof and so 
continued until on or about the 20th day of September, A. D. 1867, 
when he sold and conveyed the said premises by warranty deed to 
Edgar Reading, who went into possession thereof and so continued 
in quiet and peac-able possession thereof until the year 1876. 
9th. That on the 25th day of August, 1868, Solyman Waterman 
filed a declaration in an action of ejectment against said Edgar 
Reading in the circuit court in the county of Berrien, State of Michi- 
gan, to recover the said premises, and on the 28th of September, 
1868, the said Edgar Reading appeared in said action and pleaded 
the general issue, which action ts still pending. 
10th. That in the publication of the said mortgage-sale notice as 
aforesaid on February 12th, 1855, one of the letters “e” in the 
“word mortgagee following the name appended to the notice had 
disappeared, and in every publication thereafter said word was 
printed mortgage.” 
lith. Either party in any trial of this cause may introduce the 
original bond, mortgage, and sheriff's deed, with the indorsements 
on said deed. 
21 Dated Oct. 19th, 1581. 
CHAMPLIN & MORE, 
Plaintiff's Attorneys. 
EDWARD BACON, 
Att'y for Defendants. 


| Endorsed :| No. 1666. Cireuit court of the United States for the 
sixth circuit and western Michigan district of Michigan, southern 
division. Northwestern Mutual Life Insurance Company vs. Lydia 
Bacon. Stipulation as to admitted facts. Filed May 20, 13335. H. 
M. Hinsdell, clerk. 
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22 PLAINTIFF’s Exuipit No.1. May 25, 83. H. M. H., Clerk. 
CHAPTER 129. 
Private and Local Laws, 1857. 


An act to incorporate the Mutual Life [Insurance Company of the 
State of Wisconsin. 


The people of the State of Wisconsin represented in the senate and 
assembly do enact as follows: 

Section 1. Thomas Lappin, M. C. Smith, W.-W. Holden, David 
Noggle, Kdward Meckey, Solomon Ilutson, James H. Knowlton, 
John P. Dickson, Joseph A. Sleeper, Edward L. Dimock, B. F. Pix- 
ley, John Hackett, John M. Keep, Matt. H. Carpenter, Charles 
Kuehn, Simeon Mills, James Niel, J. F. Willard, John Mitchell, 
James R. Doolittle, George C. Northrop, H. J. Ullman, Anson EIl- 
dred, H. H. Camp, J. B. Martin, Luke Stoughton, L. J. Farwell, H. 
L.. Dousman, J. Ailen Barber, John H. Rountree, George W. Lee¢ 
James HH. Karnest, A. Ludlow, James Bintlitf and Peter Myers, and 
Lucian G. Fisher, and all other persons who may hereafter associate 
with them in the manner hereinafter prescribed, shall be and are de- 
clared a body politic and corporate by the name of “ Mutual Life 
Insurance Company of the State of Wisconsin,” and by that name 
may contract and be contracted with, sue and be sued, defend and 
be defended against, in any and all courts. 

Section 2. This corporation shall have no powers or privileges 
except such as are expressly granted by this charter. 

SecTion 5. The corporation hereby created shall have the power 
to insure the lives of its respective members, and to make all and 
every Insurance appertaining to or connected with life risks, and to 
grant and purchase annuities. The real estate which it shall be 
lawful for this corporation to purchase, hold, possess, and convey 
shall be— 

Ist. Such as shall be requisite for its immediate accommodation in 
the convenient transaction of its business. 

2d. Such as shall have been. mortgaged to it in good faith, by 
way of security, for loans previously contracted or for money due. 

3d. Such as shall have been conveyed to it in satisfaction of debts 
previously contracted in the course of its dealings. 

4th. Such as shall have been purchased at sales upon judgments, 
decrees, or mortgages obtained or made for such debts. 

The said corporation shall not purchase, hold, or convey real es- 
tate in any other case or for any other purpose, and all such real 
estate as shall not be necessary for the accommodation of said com- 
pany and the convenient transaction of its business shall be sold 
and disposed of within six years after the said company shall have 
acquired title to the same. 

Section 4. Persons who shall hereafter insure with the said cor- 
poration, and also their heirs, executors, administrators, and assigns 
continuing to be insured in said corporation as hereinafter prov ided, 
shall thereby become members thereof during the period they shall 
remain insured by such corporation, and no longer. 
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Section 5. All the corporate powers of the said board of trustees 
and such officers and agents as they may appoint. The board of 
trustees shall consist of thirty-six persons, all of whom must be 
citizens of this State. They shall elect a president annually, who 
shall be a member of the corporation, and they shall have power to 
declare by by-laws what number of trustees less than a majority of the 
whole, but not less than nine, shall be ii quorum for the transaction 
of business, and nine shall be such quorum until otherwise provided 
by by-laws. The trustees shall also have power to make all such 
by-laws as shall be needful or proper to the due exercise of the 
powers hye reby granted. 

SecTION 6. The persons named in this act shall constitute the first 
board of trustees, and thev shall at their first meeting divide them- 
selves by lot into four classes of nine each. The term of the first 
class shall expire at the end of one year; the term of the second 
class expire at the end of two vears ; the term of the third class shall 
expire at the end of three years; the term of the fourth class shall 
expire at the end of the fourth year, and so on successively each and 
every year. The seats of these classes sha!l be supplied by the mem- 
bers of this corporation, a plurality of the votes cast constituting a 
choice, but an insurance of at least one thousand dollars in amount 
shall be necessary to entitle any member to a vote. This section 
shall not be construed to prevent a trustee going out from being 
eligible to a re-election. The board of trustees may fill any vacan- 
cies In their number occasioned by death, resignation, or by removal 
from the State. The election of trustees shall be held on the first 
Monday of June in each and every year at such place in the city of 
Janesville as the board of trustees shall designate, of which they 
shall give at least four weeks’ previous notice In two of the public 
hewspapers printed in Milwaukee, Madison, and Janesville, and the 
board of trustees at the same time shall appoint three of the mem- 
bers of the said corporation inspectors to preside at such election, 
and if any of said inspectors decline or fail to attend the trustees 
shall appoint others to fill such vacancies. 

Section 7. Every person who shall become a member of this cor- 
poration by effecting insurance therein shall the first time he effects 
insurance, and before he receives his policy, pay the rates that shall 
he fixed upon and determined by the trustees, and no premium so 
paid shall ever be withdrawn from said company except as herein- 
after provided, but shall be liable for all the losses and expenses in- 

curred by this company during the continuance of its charter. 
23 Section 8. The trustees shall determine the rates of insur- 
ance and the sums to be insured. 

Section 9. It shall be lawful for said corporation to invest the 
suid premiums in the securities designated in the two following see- 
tions, and to sell, transfer, and change the same, and reinvest the 
funds of said corporation when the trustees shall deem expedient. 

Section 10. The whole of the premiums received for insurance 
by said corporation, except as provided for in the following section, 
shall be invested in bonds secured by mortgages or unincumbered 
real estate within this State. The real estate or other property to 
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secure such investment of capital shall in every case be worth twice 
the amount loaned thereon. 

Section 11. The trustees shall have power to invest a certain por- 
tion of the premium received, not to exceed one-half thereof,in pub- 
lic stocks of the United States or of this State or of any incorpo- 
rated city of this State. 

SECTION 12. Suits at law may be maintained by said corporation 
against any of its inembers for any cause relating to the business of 
said corporation. Suits at law may also be prosecuted and main- 
tained by any member against said corporation for loss by death if 
payment is withheld more than three months after the company is 
duly notified of such losses, and no member of the corporation shall 
be debarred his testimony as a witness in any such cause on account 
of interest in such suit or of his being a member of said company, 


bam) 


and no member of the corporation not being in his individual 
capacity a party to such suit shall be incompetent as a witness in 
any such suit on account of his being a member of said company. 

Section 15. The officers of said company, at the expiration of five 
years from the time that the first policy shall have been issued and 
bear date and within sixty days thereafter, and during the first sixty 
days of every subsequent period of five years, shall cause a balance 
to be struck of the affairs of the company, and shall credit each 
member with an equitable share of the profits of said company, and 
‘in case of the death of the party whose life is Insured the amount 
standing to his credit at the last preceding striking of balance as 
aforesaid shall be paid over to the person entitled to receive the 
same. Any member who would be entitled to share in the profits 
who shall have omitted to pay any premium or any periodical pay- 
ment due from him to the company may be prohibited by the trus- 
tees from sharing in the profits of thecompany. No member, except 
officers of the company and agents thereof, shall be personally lable 
for the losses of the company, and such officers and agents, severally, 
shall be liable, but only for the losses arising by reason of their own 
respective neglect or misconduct. 

SECTION 14. On some dav in the first thirty days after the. expira- 
tion of the first five vears from the time when the said company 
shall issue its first policy, and within the first thirty days of every 
subsequent five years, the officers of said company shall cause to be 
made a general balance statement of the affairs of said company, 
which shall be entered in a book prepared for that purpose, which 
shall be subject to the examination of every member of the company 
during the usual hours of business for the term of thirty days there- 
after. Such statement shall contain— 

Ist. The amount of premiums received during said period. 

2d. The amount of expenses of said company during the same 
period. ‘ 

3d. The amount of losses incurred during said period. 

4th. The balance remaining with the said company. 

oth. The nature of the security on which the same is invested or 
loaned and the amount of cash on hand. 

The said company shall also make and transmit to the secretary 
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of state on the first Monday ‘of January in each year a full statement 
of its affairs in the same or like manner as moneyed corporations 
are required to do. 

Section 15. The operations and business of this corporation shall 
be carried on in the city of Janesville, at such place as the trustees 
shall direct, so far as the same can be done at a principal office. 

SecTION 16. No policy sball be issued by said company until 
application shall be made for insurance in the aggregate for 
two hundred thousand dollars at least. The trustees shall have the 
right to purchase for the benefit of the company all policies of in- 
surance or other obligations issued by the said company. 

Section 17. It shall be lawful for any married women, by herself 
and in her name or in the name of any third person, with his assent 
as her trustee, to cause to be insured for her sole use the life of her 
husband for any definite period or for the term of his natural life, 
and in ease of her surviving her husband the sum or net amount 
of the Insurance becoming due and payable by the terms of the in- 
Surance shall be pavable Lo her to and for her owh use, free from 
the claims of the representatives of her husband or of any of his 
creditors, but such exemption shall not apply where the amount of 
premium annually paid shall exceed three hundred dollars. In 
case of the death of the wife before the decease of her husband the 
amount of the insurance may be made payable after death to her 
children, for their use, and to their guardian if under age. 

SecTION 18. This act shall be perpetual, but the Legislature may 
at any time alter or amend thé same. 

SECTION 19. This act is her by declared a public act and shall be 
printed by the State printer immediately, and when so printed the 
same shall take eflect and be in full foree. . 

WYMAN SPOONER, 
Npeake r of thre Asse mbly. 
ARTHUR McARTHUR, 


Licut. Gov. and President of Senate. 


Approved March 2, 1857 
COLES BASHFORD. 


24 CirarTER 169. 
Private and Local Lau S. LSS. 


An act to amend an act to incorporate the “ Mutual Life Insurance 
Company” of the State of Wisconsin, approved March 2, 1857. 
The people of the State of Wisconsin represented in senate and as- 

sembly do enact as follows: 

SECTION lI. The Mutual Life Insurance Company of the State of 
Wisconsin shall have a common seal, and shall have power to make 
reinsurance of any risks which they may have taken, and may 
make all such by-laws, not inconsistent with the constitution and 
laws of this State, as may be deemed necessary for the appeintment 
of its officers and agents, and the conduct of its affairs in the various 
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cities and towns of this State, and of sister States and foreign gov- 
ernments, as the said corporation may deem most for its interest. 
Section 2. Any officer, agent, or trustee who shall be convicted of 
having abstracted ortaken any money orevidences of debt or property 
belonging to this corporation, and shall have disposed of it or have 
placed it beyond the reach of the officers of this corporation without 
having first had authority from the board of trustees or from the 
finance committee, by a resolution entered upon their books so to 
do, shall be deemed guilty of a felony, and shall be adjudged to pay > 
afine in asum not exceeding five times the amount of the sum 
proven to have been abstracted, and shall be sentenced to confine- 
ment in the State prison for not more than five years, in the dis- 
cretion of any court having cognizance thereof. 
Secrion 35. Any member of this company shall have the right to 
vote by proxy as well as In person, 
SecTion 4. It is hereby declared that in the judgment of the Legis- 
lature of this State the objects of the foregoing amendments cannot 
be attained under general laws 
SecTion 5. This act shall take effect and be in force from and 


after its passage. 


Fr. S. LOVELL, 
Speaker of the Asse nibly, 
H. H. GILES, 
President of the Senate pro. tem. 


Approved April 24, 1858. . 
ALEX. W. RANDALL. 


CHAPTER 53». 
Privat and Local Laws. L850. 


An act to amend the charter of the * Mutual Life Assurance Com- 
pany ” of the State of Wisconsin. 


The people of the State of Wisconsin represented In senate and as- 
sembly do enact as follows: 

Section 1. The annual report required to be made by section 
one of chapter one hundred and three of the General Laws of 1558 
may be made by the “* Mutual Life Assurance Company” of the 
State of Wisconsin in the month of June of each and every year. 

Section 2. The words “in the city of Janesville,” where they occur ~ 
in the sixth and fifteenth sections of the act incorporating said com- 
pany, are hereby stricken out. 

Section 3. This act shall take effect and be in force from and 
after Its passage. 

WM. P. LYON, 
Speaker of the Assembly. 
KE. D. CAMPBELL, 


Lieutenant Governor and President of the Senate. 


a ee 


Approved February ZB. LSo. 


ALEX. W. RANDALL. 
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O95 CHAPTER 323. 
Crene ral Lau $, 1S63. 


An act to amend chapter one hundred and twenty-nine of the Pri- 
vate and Local Laws of 1857. entitled “An act to Incorpori ite the 
Mutual Life Insurance Company of the State of Wisconsin. 


T he people of the State of Wi ISCOnSIN represented in senate and as- 
sembly go enact as follows: 


SECTION 1. Section hive of chapter one hundred and twenty-nine 
of the Private and Local Laws of 1857. entitled “ An act to incor- 
porate the ; Mutual Life [nsur: ince ¢ ompany of the State of W is- 
consin, ” Is here by SO amend led as to re ‘ad as follows. \ \Z 

“ SECTION 5D. All the co rporat > powers of the said company shi: il] 
be vested in and exercised on a board of trustees and such com- 
mittees and officers and agents as they may appoint. The board of 
trustees shall consist of thirty-six persons. They shal! elect a presi- 
dent annually, who shall be a trustee and a member of the COTpora- 
LIOn, and they shall] have power to declare by | > law wh: at number 
ot trustees, iess than a majoriey of the whole, but not less than nine, 
shall be il quorum for the transaction ol busine Ss, and nine shall be 
such quorum until otherwise provided by by-law. The trusiees 
shall have power to make all such by-laws as shall be needful or 
proper to the CXeCrcise of the powers hereby eranted.” 

SECTION 2. Section six of thi said act 1s hereby SO alt nded as to 
read as follows, viz: 

‘Section 6. The persons named in this act shall constitute the 
first board of trustees, and they shall at their first meeting divide 
themselves by lot into four classes of nine each. The term of the 
first class shall expire at the ( nd of one year, the term of the second 
class shall expire at the end of two years ; the term of the third class 
shall expire at the end of three years; the term of the fourth class 
shall expire at the end of the fourth vear, and so on successively each 
and every year. The seats of these classes shall be supplied by the 
members of this corporation, a plurality of the votes cast constituting 
a choice, but an insurance of at least one thousand dollars in 
amount shall be necessary to entitle any member toa vote. This 
section shall not be construed to prevent a trustee gi ing out from 
being eligible to a re-election. The board of trustees may fill any 
vacancies in their number occasioned by death, resignation, or i 
any other manner. The election of trustees shall be held at the 
office of said company, in the city of Milwaukee, onthe second W ednes- 
day of June in each year, of which they shall give at least four 
weeks’ previous notice in one or more of the public newspapers printed 
in Milwaukee and Madison, and the board of trustees, at the same 
time, shall also appoint three of the members of the said corporation 
inspectors to preside at such election ; and if any of said inspectors 
decline or fail to attend, the trustees shall appoint others to fill such 
vacancies.” 

SECTION 5. Section ten of the said act is he reby SO amended as to 
read as follows, viz: 
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“SecTION 10. The whole of the premiums received for insurance 
by said corporation, except as provided for in the following section, 
shall be invested in bonds secured by mortgages on unincumbered 
real estate. The real estate or property to secure such investment 
or capital shall in every case be worth twice the amount loaned 
thereon.” 

SECTION 4. Section eleven of said actis hereby so amended as to 
read as follows, viz: 

SecTion 11. The trustees shall have power to invest a certain 
portion of the premiums received, not to exceed‘ one-half thereof, in 
public stocks of the United States, or of this State, or of any incor- 
porated city of this State, and the company may loan to policy- 
holdersin said company, from time to time, sums not exceeding one- 
half of the annual premiums on their policies, upon notes to be se- 
cured by the policy of the person to whom the loans may be made.” 

Section 5. The said company may cause a balance to be struck 
of the affairs of said company, and a dividend of its profits to be 
inade among the members thereof, as provided in section thirteen of 
the said act of incorporation thereof, annually, biennially, trien- 
nially, or once in five years, asthe board of trustees mav determine, 
and the dividend of profits when so made may, al the option of each 
member entitled thereto, and with the consent of the board of 
trustees, be appropriated to the purchase of additional insurance, or 
in reduction of or toward the payment of annual premiums, or 
credited to the insured, to be paid over at the decease of the Insured 
to the person entitled to receive the same, in the same manner and 
upon the same conditions as the amount insured by the policy of 
such member. 

Section 6. This act shall take effect and be in foree from and 
after its passage. 

J. ALLEN BARBER, 
Speaker of the Assembly. 
WYMAN SPOONER, 
President of the Senate. 
Approved March 25, 1863. 
KDWARD SALOMON, Gevernor. 


26 | ~ CHAPTER I. 
General Laws, 1865. 


An act to change the name of the “ Mutual Life Insurance Co.” of 
the State of Wisconsin. 


The people of the State of Wisconsin represented in the senate and 
assembly do enact as follows: 

Section 1. That the corporate name of the Mutual Life Insurance 
Company of the State of Wisconsin, a corporation duly created by 
and organized pursuant to an act entitled “An act to incorporate the 
Mutual Life InsuranceCom pany of the State of Wisconsin,” approved 
March 2, 1887,and the several acts amendatory thereof, be, and the 
same is hereby, changed to “ The Northwestern Mutual Life Insur- 
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ance Company,’ and by the latter name the said “The Mutual 
Life Insurance Company of the State of Wisconsin” shall hereafter 
be known in all courts and places, and enjoy the same corporate 
rights and franchises and be subject to the same duties, obligations, 
and liabilities as by suid former name; and the said corporation 
may hereafter sue and be sued, plead and be impleaded, answer and 
be answered unto, in all courts and places by the said name of “ The 
Northwestern Mutual Life Insurance Company” for, upon, and by 
reason of any contracts, liabilities, or cause of action made, had, in- 
curred, or suffered by said corporation prior to the time this act shall 
take effect, with the same effect and in the same manner as if the 
same had been made, had, incurred, or suffered in and by the said 
name of “ The Northwestern Mutual Life Insurance Company.” 

Section 2. The annual meeting of the members of said company 
for the purpose of electing trustees thereof shall, after the year (A. 
D).) 1865, be held on the second Wednesday of January in each year, 
and the trustees who shall be elected at the annual meetiag of the 
sald company, which shall be held on the second Wednesday of 
June, A. D. 1865, shall hold their offices until the second Wednesday 
of January, one thousand eight hundred and sixty-nine, and the 
term of oftice of those trustees now in office, which would expire but 
for the passage of this act on the second Wednesday of June, in the 
vear one thousand eight liundred and sixty-six, one thousand eight 
hundred and sixty-seven, and one thousand eight hundred and 
sixty-eight, shall expire, and their successors may be chosen at the 
annual meeting to be held on the second Wednesday of January In 
each of said vears respectively. The trustees elected at the annual 
meeting to be held on the second Wednesday of January, A. D. 1866, 
and annually thereafter, shall hold their respective offices for four 
vears unless sooner removed according to law. 

Section 3. This act shall take effect and be in force from and 
after the first day of March, A. D. one thousand eight hundred and 
sixty-five. 

WM. W. FIELD, 
Np aker of the Assembly. 
WYMAN SPOONER, 
President of the Senate. 
Approved January 20, 1865. 
JAMES T. LEWIS, 


Gov. Wisconsin. 
CHAPTER 371. 
Private and Local Laws. 1869. 


An act to amend an act entitled “ An act to incorporate the Mutual 
Life Insurance Company of the State of Wisconsin,” approved 
March 2d, 1857, and the several acts amendatory thereof. 

The people of the State of Wisconsin represented in senate and 
assembly do enact as follows : : 
Section 1. Section eleven of an act entitled “An act to incorporate 
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the Mutual Life Insurance Company of the State of Wisconsin,” ap- 
proved March 2, 1857, is hereby so amended as to read as follows: 
“Section 11. The trustees shall have power to invest a certain por- 
tion of the premiums received, not to exceed one-half thereof, in 
public stocks of the United States, or of this State, or of any incor- 
‘porated city of this State; and the company may loan to policy- 

holders in said company, from time to time, sums not exceed- 
27 ing one-half the annual premiums on their policies, upon 

notes to be secured by the policy of the person to whom the loans 
may be made: Provided, however, That the said trustees are hereby 
authorized, at their discretion, to invest so much of the assets of the 
said company in the State bonds or other securities of any State of 
the United States in which they may desire to transact the business 
of life insurance as may be necessary to comply with the require- 
ments of the laws of such State relating to life insurance companies 
incorporated by other States.” 

SecTION 2. This act shall take effect and be in force from and 
after its passage. 
A. M. THOMSON, 
Speake r of the Asse mbly. 
G. C. HAZELTON, 
President of the Senate pro Tem. 
Approved March 9, 1869. 
LUCIUS FAIRCHILD, Governor. 


CHAPTER 02%). 
Private and Local Laws, 1870. 


An act to amend chapter 129 of the Private and Local Laws of 1857, 
entitled “An act to incorporate the Mutual Life Insurance Com- 
pany of the State of Wisconsin,” approved March 2, 1857, the 
name of which has since been changed to the “ Northwestern 
Mutual Life Insurance Company,” and the several laws amenda- 
tory thereof. 

The people of the State of Wisconsin represented in senate and 
assembly do enact as follows : 

Section 1. Chapter 129 of the Private and Local Laws of 1857, en- 
titled “An act to incorporate the Mutual Life Insurance Company of 
the State of Wisconsin,” approved March 2, 1857, the name of which 
corporation was changed to the “ Northwestern Mutual Life Insur- 
ance Company ” by an act entitled “An act to change the name of the 
Mutual Life Insurance Company of the State of Wisconsin,” ap- 
proved January 20, 1865, and published and designated as chapter 
one of the Supplement to Private and Local Laws of 1865, is hereby 
amended by inserting in the said original act, immediately after sec- 
tion eighteen, the following, to stand as sections 1, 20, and 21: 

“Section 19. The annual meeting of the members of thre said 
Northwestern Mutual Life Insurance Company for the purpose of 
electing trustees thereof shall be hereafter held on the last Wednes- 
day of January in each year, and the trustees elected at each annual 
election hereafter held shall hold their respective offices for four 
years, unkess sooner removed according to law, except such as may 
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be elected to fill vacancies, who shall hold their respective offices 
until the expiration of the term of office of the class of trustees to 
which they may respectively belong. The trustees now in office 
shall hold their respective offices until the day of the annual elec- 
tion at which their successors are to be elected, pursuant to this see- 
tion, unless sooner removed according to law. 

“SreTion 20. No person shall be eligible to the office of trustee of 
the said company unless he shall have effected an insurance upon 
his own life for the benefit of himself, his wife. heirs or representa- 
tives, for at least five thousand dollars, which shall be in full force 
and effect, on which he shall have paid the premium for at least one 
vear. Every trustee of the said company shall, during his whole 
term of service, be a citizen of the United States, and ut least two- 
thirds of all the trustees of the said company who may be hereafter 
elected shall have resided in this State one year next preceding their 
election and be residents of the same during their continuance in 
office. The number of persons eligible to the office of trustee in said 
company equal to the number of trustees to be elected at each an- 
nual clection, who shall receive the highest number of votes cast 
thereat, shall be chosen trustees. An insurance of at least one thou- 
sund dollars effected by a person upon his own life, or upon the life 
of another for his own benefit or the benefit of his wife, heirs or 
personal representatives, shall be necessary to entitle any member 
to a vote, and each member shall be entitled to one vote for each 
one thousand dollars of insurance he may have effected in said com- 
pany as aforesaid, such insurance being in force at the time of the 
election. 

‘Secrion 21. Members of said colbipany may vote by proxies dated 
and executed within sixty days next preceding, and returned to the 
chief office of the said company for examination and registry upon 
the books of fhe company at least three days previous to the meeting 
of the members of the company at which the same are to be used ; 
but no person shall be allowed to cast by proxy more than one hun- 
dred votes in addition to the votes to which he may be entitled as 
a member of the company on his own insurance, and no officer, 
trustee, agent or employe e of said COMM pany shall act or be entitled 

to vole as proxy for an absent member. 
98 Section 2. Section nineteen of said original act is hereby 

numbered section 22, and section two of chapter one of the 
supplement to the private and local laws of 1865, entitled “An act 
to change the name of the Mutual Life Insurance Company of the 
State of Wisconsin,” approved January 20, 1865, and all provisions 
of the act of which this act is amendatory conflicting with the pro- 
visions of this act are hereby repealed. 

Section 3. This act shall take effect and be in force from and after 
its passage. 

J. M. BINGHAM, 
Speaker of the Assembly. 
THAD. C. POUND, 
President of the Senate. 

Approved Mareh 15th, 1870. 

LUCIUS FAIRCHILD, Governor. 
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STATE OF WISCONSIN, | 
Department of State, | 


as 


I, Hans Bb. Warner, seer lary of state of the State of Wisconsin 
and keeper of the oreal seal thereof, do hereby certify that the fore- 
going copies of chapter 129 of the private and local laws of 18957, 
chapter 169 of the private and local laws of 1858, chapter 35 of the 
private and local laws of 1859, chapter 528 of the general laws of 
1863, chapter 1 of the general laws of 1865, chapter 371 of the pri- 
vate & local laws of 1869,and chapter 329 of the private and local 
laws of 1870 have been compared by me with the original enrolled 
acts in this office, and that the same are true copies thereof and of 
the whole of such original enrolled acts. 

In testimony whereof I have hereunto set my hand and affixed 
the great seal of the State, at the capitol, in the city of Madison, 
this 22d day of April, A. D. 1SS1. 

[Great Seal of the State of Wisconsin ] 
HANS B. WARNER, 


Secretary of State. 


283 [ Endorsed:] Copy of original act of incorporation of the 

Northwestern Mutual Life Insurance Co. and of acts amend- 
atory therecef prior to April, 1875. Filed May 25,1883. H. M. 
Hinsdill, clerk. 


99 Master's Deed. 


This indenture, made the twenty-eighth day of October, in the 
vear of our Lord one thousand eight hundred and seventy-nine, 
between Chester Bb. [linsdill, a master in chancery of the circuit 
court of the United States for the western district of Michigan, re- 
siding in the city of Grand Rapids, Michigan, party of the first 
part, and the Northwestern Mutual Life Insurance Company, party 
of the second part, witnesseth : 

W hereas, at a session of the cireult court of the United States for 
the western district of Michigan, in chancery, sitting at the United 
States court-rooms, in the city of. Grand Rapids, on the twenty-first 
day of July, in the year one thousand eight hundred and seventy- 
nine, it was, among other things, ordered, adjudged and decreed by 
sald court, in a certain cause then pending in said court between 
The Northwestern Mutual Life Insurance Company, complainant, 
and Edgar Reading, Amelia M. Reading, Frank D. Patterson, Mat- 
thew 8S. Baldwin, Henry H. Coolidge, Delevan A. Smith, Sheldon 
Bronson, Charles H. Hilton, and Noah P. Loveridge, adminis- 
trator of the estate of ‘Orville S. Abbott, deceased, defendants, 
that all and singular the mortgaged premises mentioned and set 
forth in the pleadings in said cause, or so much thereof as may be 
necessary to satisfy the amount due said complainant for principal 
and interest and costs of this suit, be sold, by or under the direction of 
one of the masters of this court, at public auction, in the county 
where the said mortgaged premises or the greater part thereof are 
situated, the said master first giving public notice of the time and 
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place of said sale according to the course and practice of said court. 

And whereas the said party of the first part to these presents, in 
pursuance of the order and decree of the said court, did, on the 
twenty-first day of October, in the vear one thousand eight hundred 
und seventy-nine, sell at public auction, at the court-house in Berrien 
Springs, inthe county of Berrien, the said mortgaged premiisé s herein- 
after particularly described, having first given the previous notice of 
the time and place of said sale, as required by the order and decree 
aforesaid; at which sale the premises were struck off to the said 
party of the second part to these presents for the sum of seven 
thousand five hundred (87,500.00) dollars, that being the highest 

sum bidden for the same, and he the highest bidder : 
30 Now, therefore, this indenture witnesseth: Thatthesaid Ches- 

ter B. Hinsdill, master in chaucery and the party of the first 
part to these presents, in) order Lo carry into etfect the said sale 
so made as aforesaid, in pursuance of the said decree and order of 
said court, and also by virtue of the statute in such case made and 
provided, and in consideration of the premises and of the sum of 
seven thousand five hundred (87,500.00) dollars, paid by the said 
party of the second part to these presents, to the said party of the 
first part hereto, the receipt whereof is hereby confessed and ac- 
knowledged, hath granted, bargained, sold, aliened, released, con- 
veyed, and confirmed, and by these presents doth grant, bargain, sell, 
alien, release, convey, and confirm, unto the said party of the second 
part and to its successors and assigns forever all the following lands 
and premises, to wit: 

The following real estate, lying and being in the county of Berrien 
and State of Michigan and known and deseribed as follows, viz: 
Lot number twenty-seven (27) in William Justice’s Addition to Niles, 
as designated on the recorded plat thereof, recorded in Book “ C,” 
page 627, together with the privileges and appurtenances to the same 
belonging and all of the rents, issues, and profits which may arise 
or be had therefrom. 

Together with all and singular the rights, titles, members, privi- 
leges, hereditaments and appurtenances to the same belonging or in 
anywise appertaining; to have and to hold the said premises above 
described and hereby intended to be granted and conveyed unto the 
said party of the second part, its suecessors and assigns, to it and its 
only proper use, benefit, and behoof forever. 

In witness whereof the said party of the first part, master 
in chancery as aforesaid, has hereunto set his hand and seal 
the day and year first above written. 

CHESTER B. HINSDILL, [seat.] 
Master in Chancery in and for the Western District of Michigan. 


ol 


Signed, sealed, and delivered in the presence of— 
HENRY M. HINSDILL. 
JOHN MeQUEWAN., 
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STATE OF MICHIGAN, | __. 
County of Kent, “Heegn 

On this twenty-eighth day of October, A. D. 1S79, before the under- 

signed personally appeared Chester B. Hinsdill, master in chancery 


of the eireuit court of the United States for the western district of 


Michigan, known to me to be the person described in and who ex- 
ecuted the above indenture, and acknowledged that he executed the 
same freely for the uses and purposes therein mentioned. 
JOHN McQUEWAN, 
Notary Public, Kent CLo.., Mich. 


Recorded December 31st, A. D. 1879, at 3 o’clock p.m. 
WM. H. MARSTON, Register. 


STATE OF MICHIGAN, | 

County of Berrien, j 

[, William H. Marston, register of deeds in and for said county, 
do ‘-ereby certify that I have compared the annexed copy with the 
original instrument as recorded in the records of Berrien county, in 
Liber 64 of Deeds, on page 304, and, further, that the same is a true 
and correct transeript therefrom and of the whole thereof. 

In testimony whereof I have hereunto set ney hand and affixed 
my official seal, at Berrien Springs, this 22d day of July, A. D. 1880. 


ss: 


[SEAL. ] WM. H. MARSTON, 
Regist r of 1) ( ds. 
o2 Pirr’s Exutpir No. 4. H. M. H. May 25, 1883. 


STATE OF MICHIGAN, | 
County of Berrien, | 


eae ° 
~ 


eh. 


Cireuit Court for the County of Berrien, State of Michigan, as. 


Solyman Waterman, plaintiff in this suit, by Charles Jewett, his 
attorney, complains of Edgar Reading, defendant in this suit, in a 
plea of ejectment, for that whereas the said plaintiff, on the first day 
of July, in the year one thousand eight hundred and sixty-eight, 
was possessed of the following real estate and premises, situate In 
the city of Niles, county of Berrien, in said State of Michigan, being 
known and designated as lot number twenty-seven in William Jus- 
tice plat of the village (now city) of Niles, which said premises said 
plaintiff claims in fee, and he, the said plaintiff, being so possessed 
thereof, the said defendant afterwards, to wit, on the said first day 
of July, in said last-mentioned year, entered into said premises and 
ejected the said plaintiff therefrom and unjustly withholds from said 
plaintiff the possession thereof, to the damage of said plaintiff ten 
thousand dollars, and therefore brings suit, Ke. 

CHARLES JEWETT, 
Attorney for Plaintiff. 


The plaintiff being a non-resident of the State I hereby agree to 
become security for costs in this cause and to pay to defendant such 
costs as he may recover herein. 


CHARLES JEWETT. 


[55. Aug. 25, 68. Stamp. 55.] 
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33 STATE OF MICHIGAN, } 


: . 8 : 
Berrien County, | 

| hereby certify and return that on the 19th day of Septenrber, A. 
D. 1S6S, [ served the within declaration, personally, on Kdgar Read- 
ing by delivering to him, said defendant, a true copy of the within 
declaration. 

lec 3, Ss? O00. 

Filed Sept. 30th, 1868 
GEORGE H. MURDOCK, Clerk. 

[ Endorsed :] The cir. e’t for the Co. of Berrien. Solyman W ater- 
man vs. Edgar Reading. Narr. C. Jewett, pl'fl’s att’ys, to Edgar 
Reading: Take votice that on tiling the declaration in this cause 
(of which the within is a copy) a rule was entered in the Book of 
Common Rules kept by the clerk of this court at his office, in the 
village of Berrien, requiring the defendant within named to plead 
to said declaration within twenty days after seryice of a copy thereof, 
and notice of said rule or judgment, &e. Dated at Niles this 25th 
day — August, 1868. Yours, &e. C. Jewett, plaintiff’- attorney. 
August 25, 1868. Ch’s E. Howe, clerk. 

O34 STATE OF MICHIGAN: 
The Cireuit Court for the County of Berrien. 
SoLYMAN WATERMAN vs. EpGAR READING. 
Avuaust 25, 1868. 

On reading and filing the declaration filed pursuant to the statute 
as commencement of suit, on motion of Charles Jewett, attorney for 
plainuifi— 

Ordered, That the defendant plead to such declaration within 
twenty days after service on him of a copy thereof, together with 
notice of this rule, or judgment will in this cause be rendered against 
him. 
3D STaTE OF MICHIGAN, | _. 

. . 8s: 
County of Berrien, | 
Circuit Court for the County of Berrien. 
SoLyMAN WATERMAN, Plaintiff, 
is, 


EpGar Reapine, Defendant. 


And now comes the said defendant, Edgar Reading, into court, by 
his attorneys, H. H. Coolidge & Son, and demands a trial of the 
matters contained in the plaintiff’s said declaration. 

H. H. COOLIDGE & SON, 
Atlorneys for Defendant. 
Filed Sept. 28th, 1868. 


GEO. H. MURDOCK, Clerk. 
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Circuit Court for the County of Berrien. 


SoLYMAN WATERMAN, PI]'t’'tf, vs. EnGar Reapine, Def’t. 


And now the said defendant, Edgar Reading, comes into court, by 
his attorneys, H. H. Coolidge & Son, and demands a trial of the 
matters contained in the plaintiff's said declaration. 

H. H. COOLIDGE & SON. 

Kiled Oct. 9th, 1868. 

GEORGE H. MURDOCK, Clerk. 


36 STATE OF MICHIGAN: 
[In the Cireuit Court for the County of Berrien. 
Monpay, November Sth, 1880. 


Present ; Llon. Andrew -. Smith, eircult judge. 
The court was opened for business Ink due form. 


SOLYMAN WATERMAN vs. EnGArR READING. 
Kejectment. 


[In this cause, the parties being in court, by their respective attor- 
neys, ready for trial, thereupon came a jury, to wit: Charles H. 
lrench, Horace Holden, Charles L. Davis, David A. Knight, George 
A. Carrell, Edward 3S. Boyd, Eli Gage, William Camfield, William 
Watson, Samuel W. Becker, J. M. Vanderburg, and Andrew J. Tibbs, 
good and lawful men, who, being duly chosen, tried, and sworn well 
and truly to try the issue between the parties, heard the proofs and 
allegations of the parties and the arguments of counsel. 

ANDREW J. SMITH, 
Circuit Judge. 


STATE OF MICHIGAN: 
The Cireuit Court for the County of Berrien. 
SoLyMAN WarerMAN, PI'Uff, vs. EoGar Reaprna, Def't. 
Ejectment. 


O7 [t is hereby stipulated by and between the parties to this 
suit, by their respective attorneys, that the facts hereinafter 
stated are true, and that this stipulation may be read in evidence 
on any trial of this cause by either party and shall be. sufficient 
evidence of said facts without other or further proof thereof, viz: 

|. That on the eighth day of May, A. D. 1849, Solyman Water- 
man, the plaintiff in this suit, was the owner in fee of lot number 
twenty-seven (27) in that part of the village of Niles, Berrien county, 
laid out by William Justice, and that said premises are the same 
premises described in plaintiff's declaration in this cause. 

2. That on said 8th day of May, A. D. 1849, the said plaintiff 
executed and delivered to Anna H. Dickson a mortgage upon said 
premises to secure the payment to her of fourteen hundred dollars 
and interest, it being a purchase-money mortgage, which mortgage 
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was recorded in the office of the register of deeds for the county of 
Berrien, on the eleventh day of May, A. D. 1849, in Liber E of Mort- 
gages, page- fifty-one and fifty-two; that said mortgage contained 
the usual power of sale in case of default of the payment of the 
principal or interest at the times and manner therein specified. 

3. That on or before the 18th day of December, A. D. 1852, default 
had been made by said Solyman Waterman in the payment of the 
sum secured to be paid by said mortgage, and that on said 18th 
day of December, 1852, there was due and unpaid on said mortgage 

the sum of six hundred and sixty-four dollars and fifty cents, 
38 and that no proceedings at law had been instituted to recover 
any part of said debt. 

4. That on the 18th day of December, A. D. 1852, the said Anna 
H. Dickson took proceedings to foreclose said mortgage, under and 
by virtue of the power of sale therein contained, by advertisement, 
under the statute in such case made and provided, and on that day 
inserted in the Niles Republican, a newspaper printed, published, 
and circulated in said county of Berrien weekly, a notice of mortgage 
sale as follows: 


Mortgage Sale 


“ Default having been made in the payment of a sum secured by 
mortgage by Solyman Waterman to Anna H. Dixon, both of Niles, 
in the State of Michigan, dated the eighth day of May, 1848, and 
recorded in Book E of Mortgages, in the office of the register of 
deeds of Berriet:s county in said State, on the eleventh day of May, 
1849, at two and one-fourth o’clock afternoon, on pages fifty-one and 
fifty-two, the premises described in said mortgage being lot number 
twenty-seven in that part of the village of Niles, in said county, 
laid out by William Justice, pursuant to a power of sale contained 
in said mortgage, and no suit or proceeding having been instituted 
at law to recover any partof the debt secured by said mortgage, the 
premises in said mortgage described will be sold at the court-house 

door, in Berrien county,at the village of Berrien, on the fif- 
ou teenth day of March, 1853, between nine o'clock in the fore- 
noon and the setting of the sun on that day. 

There is claimed to be due on said mortgage at the date of this 
notice the sum of six hundred and fifty-four dollars and _ fifty-four 
cents on bond in said mortgage mentioned, dated May 8th, 1849. 

Dec. 28th, 1852. 


ANNA H. DIXON, Mortgagee.” 


That said notice was inserted in said paper and printed and 
published in said paper on said 18th day of December; also 
on the 25th day of December, A. D. 1852, and on the first day of 
January, A. D. 1853, and on the 8th day of January, A. D. 1853, 
said notice was published in said paper the same as previously, ex- 
cept that the spelling of the name “ Dixon” signed to said notice was 
changed Oe Dickson,’ and said notice so signed was published in 
said paper on said Sth day of January, 1853,and on the 15th and on the 
22nd days of January, A. D. 1853; that on the 29th day of January, 
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1853, the letters in the name “ Dickson” signed to said notice be- 

came misplaced so that the name read “ Dickons,” and said notice so 
signed was published in said paper on said 29th day of January 
and on the 5th, on the 12th, on the 19th, and on the 26th of Febru- 
ary, A. 7: 1853, and on the 5th and 12th days of March, 1855. 

That during the whole of the year 1853 T homas Comins 
_ _ seheelll of the county of Berrien and acted ag such. 

That on the 15th day of March, A. D. 1803, in pursn- 
ance of: said notice, the said Thomas Comins, sheriff of Berrien county, 
exposed the premises described in said notice for sale at public ven- 
due to the highest bidder, at the front door of the court-house, in the 
village of Berrien, that being the place of holding the circuit 
court of said county, pursuant to the statute in such case made and 
provided, and at “said public vendue said premises were sold 
by said sheriff to Anna H. Dickson, the mortgagee, for the sum 
of six hundred and eighty-four dollars and eighty cents, that being 
the highest sum bid at said vendue, and she being the highest bid- 
der thereat; that said Thomas Comins, sheriff as aforesaid, thereupon 
made and executed and delivered to said purchaser a deed of said 
premises and endorsed thereon the time when the same would be- 
come operative in case the premises were not redeemed according 
to law, and on the 24th of March, A. D. 1853, deposited said deed 
with the register of deeds of Berrien county. 

That said premises were not redeemed within the time lim- 
ited by law for such redemption, and thereupon said deed became 
operative and was recorded in the office of the register of deeds for 
the county of Berrien, in Liber Z of Deeds on page 401, on the 10th 

day of May, A. D. 1855. ade 
41 . That thereupon and on or about the 15th day of May, 
A. D. 1855, the said Solyman Waterman surrendered the pos- 
session of the premises to Anna H. Dickson, who went into possession 
thereof and so continued until on or about April Ilth, 1855, 
when she sold and conveyed the same to Malcolm Crofoot by 
warranty deed, who went into possession thereof and so con- 
tinued until on or about the 20th day of September, A. D. 1567, 
when he sold and conveyed the said premises by warranty deed, to 
Edgar Reading, the defendant in this suit, who went into possession 
thereof and so continued and was in the quiet and peaceable pos- 
session thereof at the time of the commencement of this suit. 
C. JEWETT, Plt ffs Atty. 
CHAMPLIN & MORE, 
Att’ys for Def’t. 
Filed November 8th, 4880. 
EDWIN D. COOKE, Clerk. 


4? SOLYMAN WATERMAN vs. EDGAR READING. 


Now comes said defendant and requests the court to charge the 
jury (E. Bacon, for pl’t’ff)— 
I, 


The notice or advertisement of mortgage sale put in evidence in 
this case is insufficient. Gr’t. 
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IT. 


The title in fee to the premises described in this declaration did 
not pass by virtue of the statutory foreclosure proceedings. Gr't. 


ITT. 


It is essential that the advertisement should purport to have been 
given by Anna H. Dickson, the mortgagee, and if there are three 
or four publications purporting to be signed as follows, Anna H. 
Dickson, mortgage, the advertisement is void and the title did not 
pass. Refused. 


IV. 
The jury are instructed to render a verdict for the plaintiff. Re- 
fused. 
vi 
There is no valid defence in this suit. Refused. 
VI. 
The plaintiff is entitled to recover in this suit. Refused. 
VIL. 


The advertisement is void unless it gave the true date of the 
mortgage. Refused. 


43 IX. 
The advertisement does not give the date of the mortgage. Re- 
fused. 
X. 


The advertisement purported to be dated December 28th, 1852, 
and the sale was therefore illegal. Refused. 


Filed November Sth, 1880. 


EDWIN D. COOK, Clerk. 
44 STATE OF MICHIGAN: 
The Circuit Court for the County of Berrien. 
EnGAR READING ads. SOLYMAN WATERMAN. 


The counsel for the defendant requests the court to charge the 
jury as follows: 

1. It is a conceded fact in this case that the plaintiff was the owner 
in fee of the premises described in plaintiff’s declaration on the 8th 
day of May, A. D. 1849. Gr't. 

2. That defendant was in possession of the premises at the time 
of bringing this suit. Gr't. 

3. It is also admitted that on the 8th of May, 1849, Waterman 
executed a mortgage covering these premises to Anna H. Dickson ; 
that it was recorded in the register’s office of Berrien county, on the 
llth day of May, 1849, in Liber E of Mortgages, on pages 51 & 52, 
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and that it contained the usual power of sale and was given to 
secure the payment to her of $1,400 and interest; that default had 
been made in the payment of the sum secured by this mortgage on 
the 18th day of December, A. D. 1852, and that she took steps to 
foreclose the same by advertisement, and on that day inserted a 
notice of sale in the Niles Republican, a newspaper printed, pub- 
lished, and circulated in Berrien county. The contents of this notice 

are admitted. The notice was published the requisite length 
45 of time and was suflicient, under the statute of this State, to 

autnorize a sale of the mortgage premises under the power of 
sale therein contained. Refused. 

4. By the evidence in this case the sale was regular and the 
premises were struck off to the said Anna H. Dickson, and a deed 
of the premises was executed by the sheriff to her, and the same was 
left with the register of deeds for the county of Berrien on the 24th 
of March, 1853. The premises not having been redeemed within 
the time allowed by law, by virtue of the foreclosure under the power 
of sale and neglect to redeem, the title of Solyman Waterman became 
divested and vested in Anna H. Dickson. Refused. 

5. Upon all the evidence in this ease the defendant is entitled to 
recover, and your verdict should be for the defendant. Refused. 


‘ Filed November 8th, 1880. 
Kk. D. COOKE, Clerk. 


46 In the Cireuit Court for the County of Berrien. 


Present: Hon. Andrew J. Smith, cireuit judge. 
The court was opened for business in due form. 


SoLYMAN WATERMAN vs. EpGAR READING. 
Hjectment. 


Turespay, November 9tly, 1880. 


In this cause the jury heretofore empanneled and sworn sat_ 


together and, after hearing the charge of the court, retired from the 
bar thereof under the charge of Andrew W. Mars, an officer of the 
court duly sworn for that purpose, to consider of their verdict to be 
given, and after being absent for a time return into court and say 


upon their oath that they find that the said defendant is guilty of 


unlawfully withholding from the said plaintiff the premises described 
as lot. number twenty-seven in William Justice plat of the village 
(now city) of Niles, and that the said plaintiff is well entitled to hold 
the same in fee, as the said plaintiff hath in his declaration in this 
cause complained against him, and they assess the damages of the 
said plaintiff by reason of the matters aforesaid at the sum of six 
cents. 
Therefore, on motion of E. Bacon, attorney for plaintiff, it is ordered 
and adjudged by the court now here that the said plaintiff do recover 
against the said defendant the possession of the said premises 
47 according to the verdict of the said jury, and that the said 
plaintiff have a writ of possession therefore; and it is further 


s 


i ad 


-_ 
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ordered and adjudged by the said court that the said plaintiff do 
recover against the said defendant the damages aforesaid, together 
with his costs and charges by him about his suit in this behalf ex- 
pended to be taxed, and that the said plaintiff have execution 
therefor. 
ANDREW J. SMITH, 
Circuit Judge. 


48 STATE OF MICHIGAN, | 
Berrien County, iy 


I, Edwin D. Cooke, clerk of the circuit court of said county, which 
is a court of record, do hereby certify that I have compared the fore- 
going copy of the declaration, certificate of service, rule to plead, 
plea, requests of plaintiff and defendant, and judgment entered 
in the cause of Solyman Waterman, plaintiff, vs. Edgar Read- 
ing, defendant, with the original record thereof now remaining 
in the office of the clerk of said court of said county, and 
have found the same to be a correct transcript therefrom and the 
whole of such original record, and that the bill of exceptions hereto 
attached is the original bill of exceptions as filed in said cause. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said court, at Berrien Springs, this 30th day of Decem- 
ber, A. D. 1880. 

[SEAL. | EDWIN D. COOKE, Clerk. 


49 STATE OF MICHIGAN: 
The Circuit Court for the County of Berrien. 
EpGAR READING ads. SOLYMAN WATERMAN. 


Ata session of said court held at the court-house, in Berrien 
Springs, in said county of Berrien, on the eighth day of November, 
A. D. 1880, before the Honorable Andrew J. Smith, circuit judge, 
the issue joined between the parties to this cause came on to be 
tried by a jury of the said county of Berrien, for that purpose duly 
empanneled, good and lawful men of the said county, at which day 
came there as well the said plaintiff as the said defendant, by their 
respective attorneys, and the jury of the jurors aforesaid empanneled 
to try the said issue also came and were then and there duly chosen 
and sworn to try the issue aforesaid between the parties aforesaid ; 
and upon the trial of the issue aforesaid the counsel for the said 
plaintiff, to maintain and prove the said issue on his part, gave In 
evidence a deed, recorded in the office of the register of deeds of 
Berrien county, in Liber R of Deeds on page 614, whereby Anna 
H. Dickson granted to Solyman Waterman lot numbered twenty- 
seven in William Justice’s plat of the village (now city) of Niles. 

And, further to maintain and prove said issue on his part, said 
plaintiff introduced as a witness David Bacon, who, being duly 
sworn, testified that he had resided in Niles and vicinity since 1852 
and in Cass county since 1835; that he had been in Niles frequently 
in 1852, and had uncles and cousins living there; that Niles was 
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the market place for almost entirely the whole county ; that 
oO) he knew Solyman Waterman in the summer of 1850, and 

also lot 27 above described; that in 1850 Waterman was 
keeping a hotel that was known as the “Old Diggins” on this lot 
27. It was an old frame hotel, and he thought it was the first hotel 
in Niles. Waterman was in possession of this lot and keeping a 
hotel there at that time, and he continued there until the spring of 
1851, when he rented it to Mr. Rounds, who kept it until 1554 as a 
hotel. While Waterman was there he claimed as owner and pur. 
chaser from Mrs. Dickson. That he knew Edgar Reading, the de- 
fendant in this suit. Reading bought it in 1867. This suit was 
commenced in 1868 and Reading was then in possession of this lot 
27. Reading continued in possession from the spring throughout 
the year 1868. He built his hotel there in 1868 and was in posses- 
sion for a number of years afterwards. 


On cross-examination witness testified as follows: 


He commenced to build the hotel in the spring of 1868 and com- 
pleted it the ensuing year. He went into possession in the fall of 
1867 and tore down the old hotel during the winter. Malcolm Cro- 
foot was in possession of this lot immediately before Reading. He 
was the — and was keeping a hotel there at the time. He was the 
man in possession and claimed to be the owner. Crofoot got it from 
Anna H. Dickson. The premises were leased from ‘51 to 54 by 
Henry Rounds, who rented from Solyman Waterman. Crofoot went 
into possession under Mrs. Dickson in 1855. It was the general 
understanding that she foreclosed a mortgage. That he (witness) is 
a married man, and that his wife’s name is Lydia A. Bacon ; that 
he is not a relative of Solyman Waterman; knows that on the 17th 
of October, 1880, he was living in California; that he (witness) had 
never had any correspondence with Waterman directly, but had in- 
directly ; that he (witness) had negotiated for the purchase of this 
property ; that he conld hardly tell what this property is worth, but it 
cost a great deal of money. Dr. Reading claimed that the whole prop- 
erty on this lot and the other lot cost him seventy thousand dol- 

lars. ‘This takes one-half; in his (witness’) judgment, in the 
ol condition it is now in this lot ought to be worth fifteen thou- 
sand dollars—from twelve to fifteen thousand; that he (wit- 
ness) negotiated for the purchase of this property from Waterman. 

Question. Did you pay any consideration ? 

Ans. Yes, sir. 

Ques. Did you pay the consideration named in the deed ? 

Ans. Yes, sir. 

Ques. Three hundred dollars ? 

Ans. Yes,sir; about five hundred dollars is what it cost me; three 
hundred dollars is what I paid him. . 

Ques. Who did you have it conveyed to? 

Ans. Lydia A. Bacon. 

Ques. That is, vour wife ? 

Ans. Yes, sir. 

Ques. Did you have any title before this deed ? 
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Ans. Only by agreement with Mr. Waterman. 

Ques. Did you have a written agreement with him? 

—. Not with him, but with Charles Hoppin, in California. 

Ques. Who is he? 

Ans. He is a gentleman that lives in California 

Ques. What place ? 

Ans. He lives in Yolo county, near Yolo. 

Ques. Is that where Waterman lives? 

Ans. Waterman makes his home with Hoppin, except when he 
is with his children at San Francisco. 


On redirect examination the witness testified : 


That when he speaks of this property being worth $15,000 he 
speaks of it as it stands to-day. There are three 20-foot stores, and 
he should think it worth twelve thousand dollars. Without any 
buildings on it he thinks it would be worth from five to six thou- 
sand dollars. 

Ques. What would be your judgment that it would be worth with 
the old buildings as it stood when Reading purchased ? 

Ans. I should Say, with the old building to-day, it ought to be 
worth $6,000—half of it. The building, as it stands now, is imprac- 
ticable for any use. It cost a great deal of money. A _ building 
that would cost a quarter of that would be worth absolutely just as 
much money. 

Ques. That is, the present building on it? 

Ans. Yes, sir. 

(Jues. I asked you with the old building ? 

Ans. I think it ought to be worth six thousand dollars. The old 

frame hotel was torn down. I think the old building was 
o2 worth $1,000. The naked lot ought to be worth from four to 

five thousand dollars. It is sixty-six foot front. Idon’t sup- 
pose it could be bought for less than that. 

Ques. Less than that? 

Ans. It ought to be worth one hundred dollars a foot. I should 
say it was well worth from four to five thousand dollars. Property 
sold two years ago just above there for two hundred dollars a foot. 

Ques. You have been enquired of on your cross-examination as 
to Mrs. Dickson’s getting this property under a mortgage foreclosure 
as against whom ? 

Ans. Mr. Solyman Waterman. 

(Jues. State whether it was supposed to be the purchase-money. 

Ans. I suppose so. I know nothing about only what the records 
show. (That as agent of Lydia A. Bacon he entered into peaceable 
possession of said premises described 1n the declaration about a year 
prior to the time of trial; that he found the premises vacant and he 
took possession and still remains in possession thereof.) 


The plaintiff hereupon rested his case. 


And the said defendant, to maintain and prove said issue on his 
past, then read the stipulation of facts signed by the attorneys of 
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record in the case as follows: 


STATE OF MICHIGAN: 


The Circuit Court for the County of Berrien. 


SoLYMAN WaTERMAN., Plaintiff, 
-" vs 


EnGar Rerapino, Defendant. 
Kjectment. 


It is hereby stipulated by and between the parties to this suit, by 
their respective attorneys, that the facts hereinafter stated are true, 
and that this stipulation may be read in evidence on any trial of 
this cause by either party, and shall be sufficient evidence of said 
facts without other or further proof thereof, viz: 

1. That on the eighth day of May, A. D. 1849, Solyman 

Oo Waterman, the plaintiff in this suit, was the owner in fee of 

lot number twenty-seven (27), in that part of the village of 

Niles, Berrien county, laid out by William Justice, and that said 

premises are the same premises described in plaintiff’s declaration 
in this cause. 

2. That on said Sth day of May, A. D. 1849, the said plaintiff 
executed and delivered to Anna H. Dickson, a mortgage upon said 
premises to secure the payment to her of fourteen hundred dollars 
and interest, it being a purclase-money mortgage, which mortgage 
was recorded in the office of the register of deeds for the county of 
Berrien, on the eleventh day of Mav, A. D.18 if), in Liber ke of Mort- 
gages, at pages fifty-one and fifty-two; that said mortgage contained 
the usual power of sale in case of default of the payment of the 
principal or interest at the times and manner therein specified. 

o. That on and before the 1Sth day of December, A. D. 1852, de- 
fault had been made by said Solyman Waterman in the payment of 
the sum secured to be paid by said mortgage, and that on said 18th 
day of December, 1852, there was due and unpaid on said mortgage 
the sum of six hundred and sixty-four dollars and fifty cents, and 
that no proceedings at law had been instituted to recover any part 
of said debt. 

4. That on the 18th day of December, A. D. 1852, the said Anna 


H. Dickson took proceedings to foreclose said mortgage, under and é 
by viriue of the power of sale therein contained, by advertisement . 3 


under the statute in such case made and provided, and on that day 
inserted in “ The Niles Republican,” a newspaper printed, published, 
and circulated in said county of Berrien weekly, a notice of mort- 
gage sale, as follows: 


6 Mortgage Sale. 


“ Default having been made in the payment of a sum secured by 
mortgage by Solymanu Waterman to Anna H. Dixon, both of Niles, 
in the State of Michigan, dated the eighth day of May, 1848, 

o4 and recorded in Book E of mortgages, in the office of the 
register of deeds of Berrien county, In said State, on the 


; = 
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eleventh day of May, 1849, at two and one fourth o’clock afternoon, 
on pages fift:-one and fifty-two, the premises described in said mort- 
gage being tot number twenty-seven in that part of the village of 
Niles, in said county, laid out by William Justice, pursuant to a 
power of sale contained 1n said mortgage, and no suit or proceeding 
having been instituted at law to recover any part of the debt secured 
by said mortgage, the premises in said mortgage described will be 


-sold at the court-house door, in Berrien county, at the village of 


Berrien, on the fifteenth day of March, 1853, between nine o'clock 
in the forenoon and the setting of the sun on that day. There is 
claimed to be due on said mortgage, at the date of this notice, the 
sum of six hundred and fifty-four dollars and fifty-four cents on 
bond in said mortgage mentioned, dated May 8th, 1849. 
* Dec. 28th, 1852. 
‘ANNA H. DIXON, Mortgagee.” 


That said notice was inserted in said paper and printed and pub- 
lished in said paper on said 15th day of December, also on the 25th 
day of December, A. D. 1852, and on the first day of January, A. 
D. 1853; and on the eighth day of January, A. D. 1853, said notice 


Sewas published in said paper the same as previously, except that 


the spelling of the name “Dixon” signed to said notice was 
changed to “ Dickson,” and said notice so signed was published 
in said paper on said 8th day of January, A. D. 1853, and on the 
loth and 22d days of January, A. D. 1855; that on the 29th day 
of January, 1855, the letters in the name “ Dickson” signed to 
said notice becarne misplaced, so that the same read “ Dickons,” 
and said notice so signed was published in said paper on said 29th 
day of January and on the 5th, on the 12th, on the 19th, and on the 
26th days of February, A. D. 1853, and on the 5th and 12th days of 
Mareh, 1855. 
55 5. That during the whole of the year 1853 Thomas Comins 
was sheriff of the county of Berrien and acted as such. 

6. That on the 15th day of March, A. D. 1855, in pursuance of 
said notice, the said Thomas Comins, sheriff of Berrien county, ex- 
posed the premises described in said notice for sale at public vendue 
to the highest bidder at the front door of the court-house in the 
village of Berrien, that being the place of holding the circuit court 
for said county, pursuant to the statute in such case made and pro- 
vided, and at said public vendue said premises were sold by said 
sheriff to'Anna H. Dickson, the mortgagee, for the sum of six hundred 
and eighty-four dollars and eighty cents, that being the highest sum 
bid at said vendue, and she being the highest bidder thereat; that 
said Thomas Comins, sheriff as aforesaid, thereupon made, executed, 
and delivered to said purchaser a deed of said premises, and endorsed 
thereon the time when the same would become operative in case tne 
premises were not redeemed according to law, and on the 24th day of 
March, A. D. 1853, deposited said deed with the register of deeds of 
Berrien county. 

7. That said premises were not redeemed within the time limited 
by law for such redemption, and thereupon said deed became opera- 
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tive and was recorded in the office of the register of deeds for the 
county of Berrien, in Liber Z of Deeds on page 401, on the tenth 
day of May, A. D. 1855. 

8. That thereupon and on or about the 15th day of May, A. D. 
1855, the said Solyman Waterman surrendered the possession of said 
premises to said Anna H. Dickson, who went into possession thereof, 
and so continued until on or about April eleventh, 1850, when she 
sold and conveyed the same to Malcolm Crofoot by warranty deed, 
who went into possession thereof and so continued until on or about 
the 20th day of September, A. D. 1867, when he sold and conveyed 

the said premises, by warranty deed, to Edgar Reading, the 
OO defendant in this suit, who went into possession thereof and 
so continued, and was in the quiet and peaceable possession 
thereof at the time of the commencement of this suit.’ 
C. JEWETr TI, 
Attorney for Plaintiff. 
CHAMPLIN & MORE, 
Attorneys for Dejendant. 


And thereupon said defendant rested his ease. 


And the said plaintiff, further to maintain and prove said issue 
on his part, then introduced and read in evidence the original notices 
of mortgage sale, referred to in said stipulation, as published in the 
Niles Republican, from the files of said paper, froin which it appeared 
that in the publication on February 12th, 1855, the first one of the 
letters “e” in the word “ mortgagee,” following the name appended 
to the notice, had disappeared, and thereafter the said word was 
printed “ mortgage.” Said plaintiff also produced and read in evi- 
dence the original bond, a copy of which is hereto annexed, marked 
A, and tke original mortgage, a copy of which is hereto annexed, 
marked B, both bearing date the 8th day of May, A. D. 1849; also 
the certificates endorsed on said mortgage; also the original sheriff's 
deed, a copy of which is hereto annexed, marked C, and all certifi- 
cates endorsed thereon. | 

[t was conceded by the parties, by their attorneys, on the trial of 
this cause that the decision by the court of the questions of law in 
this action would dispose of the case and leave nothing for the jury 
to do beyond rendering a verdict according to the direction of the 
court; also that nothing contained in the written statement of facts 
signed by C. Jewett and by Champlin & More should add to the 
effect of any original printed notice of mortgage sale or to the effect 
of the original bond and mortgage or to the effect of the original 
sheriff's deed or of any certificate thereon endorsed, but that such 
original documents should be received as they really were. 

And thereupon the said plaintiff rested his case. _ ° 


me 


57 And the said counsel for the said defendant thereupon re- 
quested said court to charge said jury as follows: 

1. [tis a conceded fact in this case that the plaintiff was the owner 

in fee of the premises described in plaintiff’s declaration on the 8th 


day of May, A. D. 1849. 


t 
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2. That defendant was in possession of the premises at the time of 
bringing this suit. 

3. It 1s also admitted that on the Sth dav of May, 1849, Waterman 
executed a mortgage covering these premises to Anna H. Dickson ; 
that it was recorded in the register’s office of Berrien county, on the 
llth day of May, 1849, in Liber E of Mortgages, on pages 51 and 
o2, and that it contained the usual power of sale, and was given to 
secure the payment to her of $1,400 and interest; that default had 
been made in the payment of the sum secured by this mortgage on 
the 18th day of December, A. D. 1852, and that she took steps to 
foreclose the same by advertisement, and on that day inserted a 
notice of sale in the Niles Republican, a newspaper printed, pub- 
lished, and circulated in Berrien county. The contents of this 
notice are admitted. ‘The notice was published the requisite length 
of time, and was sufficient under the statutes of this State to au- 
thorize a sale of the mortgaged premises under the power of sale 
therein contained. 

i. By the evidence in this case the sale was regular, and the 
premises were struck off to the said Anna H. Dickson, and a deed 
of the premises was executed by the sheriff to her, and the same was 
left with the register of deeds for the county of Berrien on the 24th 
day of Mareh,1853. The premises not having been redeemed within 
the time allowed by law, Dy virtue of the foreclosure under the 
power of sale and neglect to redeem, the title of Solyman Waterman 
became divested and rested in Anna H. Dickson. 

). Upon all the evidence in this case the defendant is entitled to 
recover, and your verdict should be for the defendant. 


o8 And the said cireuit court did then and there refuse to 
charge said jury as requested by the counsel for the defend- 
ant in and by the third, fourth, and fifth paragraphs above stated. 

To which refusal the said counsel for the defendant did then and 
there except. 

And the said circuit judge, on the request of the counsel for said 
plaintiff, did then and there instruct said jury that the notice or 
advertisement of mortgage sale put in evidence in this case is insuf- 
ficient. 

To which charge and instruction the said counsel for defendant 
did then and there except. 

And said cireuit judge, on the request of counsel for said plaintiff, 
did then and there instruct and charge said jury that the title in fee 
to the premises described in the declaration did not pass by virtue 
of the statutory foreclosure proceedings. 

To which instruction and charge the said counsel for the said de- 
fendant did then and there except. 

And the said circuit judge did then and there also further declare 
and deliver his opinion to said jury that the facts in the case were 
presented under a stipulation upon which there is no dispute, and 
the only question presented here is only a question of law for the 
court, whether this foreclosure sale was sufficient to pass title, and 
the court instructs you that it was not sufficient to pass title; that it 
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did not come up to the requirements of the statute in such cases. 
That being the case, your verdict will be for the plaintiff. 

To which instructions, as to the law of the case, the said defendant, 
by his counsel, did then and there except. 

“And the said circuit judge, under the charge and with the direc- 
tions aforesaid, left the aforesaid issue and the evidence so given on 
the trial thereof as aforesaid to the said jury, and the jury aforesaid 

then and there Pave their verdict for the said plaintiff, and 
ov assessed his damages, on occasion of the premises, at six cents ; 

and thereupon judgment was rendered upon said verdict for 
the plaintiff for his damages aforesaid and for the recovery of said 
premises ; and, Inasmuch as the said several matters so produced 
and given in evidence and the r fusal to charge as aforesaid and the 
charge iis riven iis aforesaid and the exceptions aforesaid do not ap- 
pear by the record of the said trial and verdict, the counsel for the 
sald defendant did thi I and there propose the aforesaid exceptions 
to the opinions of the said circuit judge and request him to sign this 
bill of exceptions, containing the several matters aforesaid, pursuant 


Lo the statute In such case made and provided ; and thereupon the 
said circuit judge, at the request of the counsel for the defendant 
aforesaid, hath Slohic d this bill of « xceptions On the | ith day Ol De- 
cember, one thousand eight hundred and eighty. 
ANDREW J. SMITH, 
Circuit Judge. 


A. 


Know all men by these presents that I, Solyman Watermaa, of 
the village of Niles, in the county of Berrien, State of Michigan, am 
held and firmly bound unto Anna H. Dickson, of the same place, in 
the penal sum of three thousand dollars, to be paid to the said Anna 
MH. Dickson, her heirs and assigns; to which payment, well and truly 
to be made, I bind myself, my heirs, executors, and administrators, 
firmly by these presents. 

Sealed with my seal and dated the eighth day of May, in the year 
18-49), 

The condition of this obligation is such that if the above-bounden 
Solyman Waterman, his heirs, executors, or administrators, shal] 
well and truly pay to the said Anna H. Dickson, her heirs or assigns, 
the sum of fourteen hundred dollars in five equal annual instal- 
ments, payable on the twenty-ninth day of November of each vear 

hereafter, together with interest, payable quarterly on the 
60 twenty-ninth day of November, February, May, and August 

in each year, and said Waterman may at any time hereafter 
before the time of making said last payment make payment to said 
Anna H. Dickson of a bond and mortgage for any sum not exceed- 
ing the sum of one thousand dollars, well secured on real estate in 
said village of Niles, according LO the terms and conditions of the 
agreement made between the parties on the twenty-ninth day of 
November, A. D. 1848, reference to which is hereby made, and the 
terms and conditions thereof are hereby adopted and made part of 
this bond, and on compliance by the said Waterman with the above 
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terms and conditions, then this bond to be void: otherwise to be and 
remain in full force. 
SOLYMAN WATERMAN. [ .s.] 


Signed, sealed, and delivered in presence of 


BACON. 
Endorsed on back of A is the following : 


Solyman Waterman to Anna H. Dickson. Bond, $1,400. In- 
terest due 29 Feb’y, 1849. Paid. A. H. D., by C. K.G. Interest 
due 29th May, 1849. Paid. A. H. Dickson. Interest due 29th 
August, 1849. Paid. A.H. Dickson. Interest due 29th Nov., 1849. 
Paid. A.H. Dickson. Interest due 29th Feb’y, 1850. Paid. <A. H. 
Dickson. Interest due 29th Aug., 1850. Paid. A. H. Dickson. 
Rec'd $26.60, int. due Aug. 29,50. Anna H. Dickson. Ree’d 29 
Oct., 1850, two hundred dollars on the within bond. Anna H. Dick- 
son. Received the interest due Nov. 29,1850. Anna H. Dickson. 
Ree’d the interest due Feb. 29, 1851. Anna H. Dickson. Received 
of Mr. Waterman 24.70 cts., interest due May 29th, 1851. Anna H. 
Dickson. Aug 29, 1851, received 24.70. A. H. Dickson. Nov. 29, 
1851, received of Mr. Waterman 24.70. <A. H. Dickson. Received 
the interest up to Feb’y 29,1852. A. H. Dickson. Received the 
interest up to this date, Aug. 29,1852. A. H. Dickson. 


5. ' 


This indenture, made this eighth day of May, in the year of our 
Lord cue thousand eight hundred and forty-nine, between Solyman 
Waterman, of the village of Niles, in the county of Berrien, State 
of Michigan, of the first part,and Auna H. Dickson, of the same 
place, of the second part, witnesseth: That the said party of the first 
part, for and in consideration of the sum of fourteen hundred dol- 
lars to him in hand paid by the said. party of the second part, the 
receipt whereof is hereby confessed and acknowledged, has granted, 
bargained, sold, reinised, released, aliened, and confirmed,and by these 
presents does grant, bargain, sell, remise, release, alien, and confirm, 
unto the said party of the second part and to her heirs and assigns 
forever all that certain piece or parcel of land situated, lying, and 
being in said village of Niles, known and described as lot number 
twenty-seven (27), in that part of said village which was laid out by 
William Justice; to have and to hold the above-bargained premises 

to the said party of the second part, her heirs and assigns, to 
6] the sole and only proper use, benefit, and behoof of the said 

party of the second part, her heirs and assigns, forever: Pro- 
vided always, That these , resents are upon the express condition that 
if the said Solyman Waterman, his Heirs, executors, or administra- 
tors, shall and do well and truly pay or cause to be paid to the said 
party of the second part, her executors, administrators, or assigns, 
the just and full sum of fourteen hundred dollars, in five equal an- 
nual instalments, payable annually on the twenty-ninth day of No- 
vember, together with interest, payable quarterly on the twenty-ninth 
day of February, May, August, and November of each year, and the 
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said Waterman may, at any time hereafter, before the time of mak- 
Ing sald last payment, muke pavment to sald party of the second 
part of a bond and mortgage lor any sum not exceeding one thou- 
sand dollars, well secured on real estate in said village of Niles, 
according to the terms and conditions of the agreement made be- 
tween the parties on the twenty-ninth day of Novem ber, 1848, refer- 
ence to which is hereby made, and the same in all its terms and 
conditions is adopted and made part of this mortgage, according to 
the condition of a certain bond or writing obligatory, bearing even 
date herewith, executed by Solyman Waterman, the said party of 
the first part, to the said party of the second part, as a collateral 
security, then these presents and the said bond or written obligatory 
shall cease and be null and void; but in case of non-payment of ‘said 
sum of fourteen hundred dollars or of the interest or any part 
thereof at the above time limited for the payment thereof, then in 
such case it shall and may be lawful for the said party of the second 
part, her heirs, executors, administrators, or assigns, and the said 
party of the first part does hereby empower and authorize the said 
party of the second part, her heirs, executors, administrators, or as- 
signs, to grant, bargain, sell, release, and convey the said premises, 
Or any part thereof, with the appurtenances, at public auction or 
vendue, and On} such sale to make, execute to the purchaser Or pur- 
chasers, his or their heirs and assigns, forever, good, ample, 
62 and sufticient deed or deeds of conveyance in the law, pursuant 
to the statute in that case made and provided, rendering the 
surplus money (if any there should be) to the said party of the first 
part, his heirs, executors or administrators, after deducting the prin- 
cipal and interest moneys due as aforesaid and cost and charges of 
such vendue and sile aforesaid, and this mortgage is given for the 
purchase-money of said premises. 
In witness whereof, the party of the first part hereunto sets his 
hand and seal the day and year first above written. 


SOLYMAN WATERMAN. [Ls] 


Signed, sealed, and delivered in the presence of— 
N. BACON. 
C. K. GREEN. 


STATE OF MICHIGAN, | 
Be rr n ¢ ounty, j 


2 
~ os . 


On this eighth day of May, one thousand eight hundred and forty- 
nine, before me, a justice of the peace in and for said county, per- 
sonally came the above-named Solyman Waterman, known to.me 
to be the person who executed the foregoing instrument, and ac- 
knowledged the same to be his free act and deed. 

! GEORGE H. JEROME, 
Justice of the Peace. 


[Above endorsed as follows:] Solyman Waterman to Anna H. 
Dickson. 


“4 
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REGISTER’S OrFIce, BERRLEN Co., MICH. 

Received for record in said office May 11th, 1849, at 2} hours p. 
m., and recorded in Book E of Mortgages on pages 51 and 52. 

C. 
63 This indenture, made this twenty-fourth day of March, in 
the year of our Lord one thousand eight hundred and fifty- 
three, between Thomas Comins, sheriff Berrien county, in State of 
Michigan, of the first part, and Anna H. Dickson, of the second 
part, In the State of Michigan, witnessed : 

Whereas at a sale made by the said party of the first part at the | 
court-house, at the county seat of said county, on the fifteenth day of 
March, A. D. 1853, on the foreclosure of a certain mortgage made 
and executed by Solyman Waterman to Anna H. Dickson, both of 
Niles, in the State of Michigan, dated the eighth day of May, A. D. 
1848, and recorded in Book E of Mortgages in the office of register 
of deeds of Berrien county, in said State, on the eleventh day of 
May, A. D. 1849, at two and one-fourth o’clock afternoon, on pages 
fifty-one and fifty-two, and said mortgaged premises being described 
as follows, to wit: Being lot number twenty-seven in that part of 
the village of Niles, in said county, laid out by William Justice; and 
whereas the said party of the second part has paid the full amount 
of the purchase-money for the same,six hundred and eighty-four 
dollars and eighty cents, to the said party of the first part, being the 
amount of the purchase-money thereof, and that being the highest 
sum bidden for the same : 

Now, therefore, this indenture witnessed: That the said Thomas 
Comins, sheriff of the county of Berrien, in the State of Michigan, 
by virtue of the authority vested in him by the law of the said State, 
and in consideration of the premises and of the sum as aforesaid 
paid by the said party of the second part, the receipt whereof is 
hereby confessed, acknowledged, hath granted, bargained, and sold, 
and by these presents does grant, bargain, sell, convey unto the said 
party of the second part and /is heirs and assigns foreverthe prem- 
ises above described, with all and singular the rights, privileges, 
hereditaments, and appurtenances to the same belonging or In any- 
Wise appertaining; to have and to hold the same unto the said 

party of the second part and to Ais heirs and assigns forever ; 


64 and the said party of the first part does hereby covenant 
and agree to and with the said party of the second, his heirs 
and assigns, that in making thesaid sale — has in all things observed 


the rules and directions of the law. 

In testimony whereof the said Thomas Comins, sheriff as afore- 
said, has hereunto set his hand and seal the day and year first above 
written. 

THOMAS COMINS, 
Sheriff of Berrien County, Michigan. 
In the presence of— 
R. W. LANDON. 
C. BRITAIN. 
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STATE OF MICHIGAN, | 
’ . > ss: 
( ounty of Be rrien, ) 


On the 24th day of March, A. D. 1853, before me, a notary public 
in and for said county, personally came the above-named Thomas 
Comins, sheriff of said county, known to me to be the person who 
executed the foregoing instrument, and acknowledged the same to 
be his free act and deed. 

RUFUS W. LANDON, 
Notary Public, Berrien County, Michigan. 


STATE OF MICHIGAN, | 
; > mr , § 
( ountly 0} Berrien, } 


[, William H. Marston, register of deeds in and for said county, 
do hereby certify that I have compared the annexed copy with the 
original instrument, as recorded in the records of Berrien county in 
Liber Z of Deeds, on page 401; and, further, that the same is a true 
and correct transcript therefrom and of the whole thereof. 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Berrien Springs, this 3d day of May, A. D. 1880. 

[Seal Register of Deeds’ Office, Berrien Co., Mich.] 
WM. H. MARSTON, 
Re gister of Deeds. 


| Above endorsed as follows:] Anna H. Dickson vs. 8. Waterman, 
Sheriffs deed on mortgage sale to Anna H. Dickson. This deed 
will become Oy rative on the loth day of March, A. L). S44. ‘Thomas 
Comins, sheriffof Berrien Co. Lot 27. Justice’s, Niles. Filed Mareh 
25th, 1855, at 2 hours p.m. Chas. F. Howe, register. 5S. Water- 
man to Anna H. Dickson. Lot 27, Justice’s, Niles. 


65 REGISTER’S Orrice, BERRIEN Co., Micu. 


Received for record May 10th, 1895, at 8 hours a. m., and 
recorded in Book Z of Deeds on pages 40] and 402. 


WARREN CHAPMAN, Register. 


STATE OF MICHIGAN, } 
County of Kent, j 


S eo 


John E. More, being duly sworn, says that on the thirtieth day of 
November, A. D. 1880, he served a copy of the annexed bill of ex- 
ceptions and the annexed notice thereto attached on David Bacon, 
as attorney for Lydia A. Bacon, by depositing the same in the post 
office at Grand Rapids, Michigan, enclosed in an envelope, postage 
fully prepaid, addressed to said David Bacon at Niles, Michigan, 
that being the residence of said David Bacon. 


JOHN E. MORE. 


Sworn and subscribed before me this 2d day of December, A. D. 
1880. 
W. J. STEWART, 
Notary Public, Kent County, Mich. 
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STATE OF MICHIGAN: 
The Circuit Court for the County of Berrien. 
EpGarR READING ads. SOLYMAN WATERMAN. 


To David Bacon, Esq., attorney for Lydia A. Bacon : 
Take notice that the bill of exceptions in the above-entitled cause, 
a copy of which is hereto attached, will be presented to Hon. A. J. 
Smith, circuit judge of said county, for settlement at his 
66 chambers in Cassopolis, on the 14th day of December, A. D. 
1SS0, at ten o'clock a. m., or as soon thereafter as counsel can 
be heard. 
Very truly, &e., CHAMPLIN & MORE, 
Attorneys for Defendant. 
Dated Noy. 30th, 1880. 


STATE OF MICHIGAN, l “a 
County of Kent, } was 


John E. More, being duly sworn, says that on the thirteenth day 
of November, A. D. 1580, he served a copy of the annexed bill of 
exceptionsand the annexed notice theretoattached on Charles Jewett, 
the attorney of record for the plaintiff in the within-entitled cause, 
by depositing the same in the post office at Grand Rapids, Michigan, 
enclosed in an envelope, postage fully prepaid, addressed to said 
Charles Jewett at Niles, Michigan, that being the residence of said 
Charles Jewett. 


JOHN E. MORE. 


Sworn and subscribed before me this 2d day of December, A. D. 
LSS. 
W. J. STUART, 
Notary Public, Kent County, Mich. 


STATE OF MICHIGAN: 
The Circuit Court for the County of Berrien. 
EnGarR READING ads. SOLYMAN WATERMAN. 


To Charles Jewett, Esq., attorney for plaintiff : 
Take notice that the bill of exceptions in the above-entitled 

O7 cause, a COpy of which ts hereto attached, will be presented to 

Hon. A. J. Smith, circuit judge of said county, for settlement 
at his chambers in Cassopolis, on the 14th day of December, A. D. 
1880, at ten o’clock a. m., or as soon thereafter as counsel can be 
heard. 

Very truly, &c., CHAMPLIN & MORE, 

; ' Attorneys for Defendant. 
Dated Noy. 30th, 1880. 

68 The foregoing bill of exceptions endorsed as follows: State 

of Michigan. The circuit court for the county of Berrien. 
Edgar Reading ads. Solyman Waterman. Bill of exceptions and 
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proof of service of notice of settlement. Filed Dec. 22,1880.  E. 
D. Cooke, clerk. Champlin & More, def’t’s att’ys. 


69 The People of the State of Michigan to the judge — our circuit 
court in and for the county of Berrien, Greeting : 

Because in the record and proceedings and also in the giving of 
judgment in a plaint which was in our circuit court, before you, be- 
tween Solyman Waterman, plaintiff, and Edgar Reading, de fendant, 
in a plea of ejectmnent, manifest error hath intervened to the great 
damage of the said def’t, as by his complaint we are informed, we, 
being willing that the error, if any there be, should in due manner 
be corrected and on and speedy Jus stice done tothe parties aforesaid 
and in this behalf, do command you that, if judgment be thereupon 
given, then you send to our justices of our supreme court of Juris- 
diction, distinetly and openly, upon your seal, the record and pro- 
ceedings of the plaint aforesaid, with all things concerning the same 
and this writ, so that they thay have them at the court-house, in the 
city of Lansing, on the eighteenth day of January next, that, the 
record and proceedings aforesaid being inspected, we may cause to 
be further done thereupon for correcting that error what of right 
and according to the law and custom of the State of Michigan ought 
to be done. 

Witness the Honorable Isaac Marston, chief justice of our supreme 

court, at Lansing, this twenty-fourth day of December, in the 
70 year of our Lord one thousand eight hundred and eighty. 
CLAUDE C. WALKER, 
Clerk: of the Supreni ( ourt, 
ED. W. LOWE, Deputy Clerk. 


To the supreme court of the State of Michigan: 


The execution of the within writ appears by the transcript of 
record hereto annexed. 

Decémber 3lst, 1880. 

EDWIN D. COOKE, Clerk. 
STaTE OF MICHIGAN, 83 
[In the Supreme Court. 
CLERK’s OFFICE. 

I, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the annexed is a true and correct 
copy of the return to the writ of error now on file in said court in 
said cause; that I have compared the same with the original and 
that it is a true transcript therefrom and the whole of s: aid original. 

In testimony whereof I have hereunto set my hand and aftixed 
the seal of said supreme court, at Lans sing, this eighth day of Feb- 
ruary, A. D. 1882. : 

[SEAL. ] CHAS. C. HOPKINS, Clerk. 


il [ Endorsed : | No. ; 28. Supreme court of the St; ite of 
Michigan. Edgar Rea ie ing, pl'if in error, vs. Solyman Water- 
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man, def’t in error. Writ of error. Filed in the supreme court 
Jany 12,1881. Ed. W. Lowe, dp. clerk. Champlin & More, att’y- 
for pl'ffin error. Filed May 25, 1883. H. M. Hinsdill, clerk. 


72 EpGAR Reapina, Plaintiff in Error, 


SOLYMAN WaTERMAN. Defendant in Error. 


A fterwards, LO wit, on the LSth day of January, A LD. ISS1. before 
the justices of the supreme court of the State of Michigan, at the 
capitol, in the city of Lansing, comes the said Edgar Reading, by 
Champlin & More, his attorneys, and says that in the record and 
proceedings aforesaid and also in the giving of the judgment afore- 
suid there is manifest error in this, to wit: 

1. That by the record aforesaid it appears that the said circuit 
judge refused to charge said jury as requested by the counsel of said 
defendant as follows: “It is also admitted that on the 8th day of 
May, 1549, Waterman executed a mortgage covering these premises 
to Anna HH. Dickson; that it was recorded in the register’s office of 

Berrien county on the llth day of May, 1849, in Liber E of 
70 Mortgages, on pages 51 and 52, and that it contained the 

usual power of sale and was given to secure the payment to 
her of $1,400 and interest; that default had been made in the pav- 
ment of the sum secured by this mortgage on the LSth day of De- 
cember, A. D. 1852, and that she took steps to foreclose the same by 
advertisement, and on that day inserted a notice of sale in the Niles 
Republican, a newspaper printed, published, and circulated in Ber- 
rien county. The contents of this notice are admitted. The notice 
‘was published the requisite length of time and was sufficient under 
the statutes of this State to authorize a sale of the mortgaged prein- 
ises under the power of sale therein contained.” 

2. That by the record and proceedings aforesaid it appears that 
the said circuit judge refused to charge said jury as requested by 
the counsel of said defendant, as follows: “ By the evidence in this 
case the sale was regular and the premises were struck off to the 
said Anna H. Dickson, and a deed of the premises was executed by 
the sheriff to her, and the same was left with the register of deeds 
for the county of Berrien on the 24th day of March, 1853. The 
premises not having been redeemed within the time allowed by law, 
by virtue of the foreclosure under the power of sale and neglect to 
redeem the title of Solyman Waterman became divested and vested 
in Anna H. Dickson.” 

3. That by the records and proceedings aforesaid it appears that 
the said circuit judge refused to charge said jury as requested by 
the said counsel for the defendant as follows: “ Upon all the evi- 
dence in this case the defendant is entitled to recover and your ver- 
dict should be for the defendant.” 

4. That by the records and proceedings aforesaid the said circuit 
judge charged said jury as requested by said plaintiff as follows: 
“ The notice or advertisement of mortgage sale put in evidence In 
this case is insufficient.” 
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5. That by the records and proceedings aforesaid the said 

circuit judge charged said jury as requested by said plaintiff’s 
counsel as follows: “ The title in fee to the premises described 
in the declaration did not pass by virtue of the statutory foreclosure 
proceedings.” 
- 6. That by the records and proceedings aforesaid it appears that 
the said circuit judge charged said jury that the foreclosure sale was 
not sufficient to pass title; that it did not come up to the require- 
ments of the statute in such cases; that-being the case, your verdict 
will be for the plaintiff. 

Wherefore this defendant prays that the judgment aforesaid, for 
the errors aforesaid, may be revoked, annulled, and altogether held 
for nothing, and that he may be restored to all things which he 
hath lost by occasion of the judgment aforesaid, Xe. 

CHAMPLIN & MORE, 
Attorneys for Plaintiff in Error. 
74 STATE OF MICHIGAN, 8s: 
In the Supreme Court. 


CLERK’S OFFICE. 

[, Charles C. Hopkins, clerk of the supretine court of the State of 
Michigan, do hereby certify that the annexed is a true and correct 
copy of the assignment of errors now on file in said court in said 
cause; that I have compared the same with the original, and that 
it is a‘true transcript therefrom and the whole of said original. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said supreme court, at Lansing, this eighth day of Feb- 
ruary, A. D. 1882. : 


[SEAL. | . CHAS. C. HOPKINS, Clerk. 
70 | Endorsed :] 5528. Supreme court. Edgar Reading, pl’ff 


in error, vs. Solyman Waterman, def’t in error. Assignment 
of errors. Filed Jan.12,’81. Edw. Lowe, clerk. Champlin & More, 
att’ys for pl’ff in error. 
76 Der’t’s Exnipit No. 1. May 25, ’83. H. M. H., el’k. 
This indenture, made the sixteenth day of October, in the year of 
our Lord one thousand eight hundred and eighty, between Solymon 
Waterman, of the county of Yolo and State of California, party of 
the first part, and Lydia A. Bacon, of the city of Niles and State of 
Michigan, of the second part, witnesseth: That the said party of the 
first part, for and in consideration of the sum of three hundred dol- 
lars to him in hand paid by the said.party of the second part, the 
receipt whereof is hereby confessed and acknowledged, does by these 
presents grant, bargain, sell, remise, release, and forever quitclaim 
unto the said party of the second part and to her heirs and assigns 
forever all that certain piece or parcel of land lying and being in 
the county of Berrien and State of Michigan, known and described 
as lot No. twenty-seven (27), in William Justice’s plat of the village 
(now city) of Niles, together with all and singular the hereditaments 
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and appurtenances thereunto belonging or in anywise appertaining; 
to have and to hold the said premises to the said party of the sec- 
ond part and to her heirs and assigns to the sole and only proper 
use, benefit, and behoof of the said party of the second part, her 
heirs and assigns, forever. 

In witness whereof the said party of the first part has hereunto 
set his hand and seal the day and year first above written. 


S. WATERMAN. [ 1. s.] 


L 
Signed, sealed, and delivered in presence of— 
C. 5. FROST. 
CHAS. R. HOPPIN. 


wi STATE OF CALIFORNIA, | 
( ounty of Yolo, 


SS. 


On this sixteenth day of October, one thousand eight hundred 
and eighty, before me, C. 8S. Frost, a notary public in and for said 
county, personally came the above-named Solymon Waterman, 
known to me to be the person who executed the foregoing instru- 
ment, and acknowledged the same to be his free act and deed. 

C. 8S. FROST, [seat.] 
Notary Public. 


STATE OF CALIFORNIA, County of Yolo: 

I, J. K. Smith, county clerk and ex officio cierk of the superior 
court in and for said county, do hereby certify that C. S. Frost, whose 
name is subscribed to the annexed certificate of acknowledgment, 
was at the date of the same and now is a notary public in and for 
said Yolo county, duly qualified and authorized by law to take ac- 
knowledgments, and full faith and eredit are due to all his official 
acts as such; and I do further certify that the signature attached to 
the annexed certificate is genuine, and that his attestations are in 
due form of law. 

| SEAL. | . J. K. SMITH, 
County Clerk of Yolo ¢ ounty, (al. 


Liber 66 of Deeds, page 7. 


Received for record the 27th day of October, A. D. 1880, at 12 
o'clock m. 
WM. H. MARSTON, Register. 


~] 
- 


s STATE OF MICHIGAN, | 
County of Berrien, | 


oo. 


I, Edwin R. Havens, register of deeds in and for .the county of 
Berrien and State of Michigan, do hereby certify that I have com- 
pared the copy of quitclaim deed to which this is attached with 
the original record of said quitelaim deed, recorded in Liber 66 of 
Deeds on page 7,in my office, and have found the same to be a true 
and correct transcript therefrom and of the whole thereof. 

In testimony whereof | have hereunto set my hand and affixed 
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the seal of said office, at Berrien Springs, this 21 day of May, A. D. 
1883. 
[ SEAL. | ED. R. HAVENS, 
Re qister of Di eds. 
By W. P. HARMAN, Deputy. 


[Endorsed:] No. 1666. Quitelaim deed. Filed May 25, 1883. 
Hl. M. Hinmsdill, el’k. 
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This indenture, made the eighth day of May, in the year of our 
Lord one thousand eight hundred and forty-nine, between Solyman 
Waterman, of the village of Niles, in the county of Berrien, State of 
Michigan, of the first part, and Anna H. Dickson, of the same 
place, of the second part, witnesseth: That the said party of-the first 
part, for and in consideration of the sum of fourteen hundred dol- 
lars to him in hand paid by the said party of the second part, the 
rece Ip whereof 1s hereby confessed anal acknowledged, has cranted, 
bargained, sold, remised, released, aliened, and confirmed, and by 
these presents does grant, bargain, sell, remise, release, alien, and 
confirm, unto the said party of the second part and to her heirs and 
asslgus forever all that certain piece or parcel of land, situate, lying, 
and being in said village of Niles, known and described as lot num- 
ber twenty-seven (27) in that part of said village which was laid out 
by William Justice; to have and to hold the above-bargained prem- 
ises to the said parcy of the second part, her heirs and aSSIgNS, LO 
the sole and only proper use, benefit, and behoof of the said partly 
of the second part, her heirs and assigns, forever: 

Provided always, and these presents are upon this express condi- 
tion, Thatif the said Solyman Waterman, his heirs, executors, or 
administrators, shall and do well and truly pay or cause to be paid 

to the said party of the second part, her executors, adminis- 
SO trators, or assigns, the just and full sum of fourteen hundred 

dollars in five equal annual instalments, payable annually on 
the twenty-ninth day of November, together with interest, payable 
quarterly on the twenty-ninth day of February, May, August, and 
Noveinber of each year; and the said Waterman may, at any time 
hereafter before the time of making said last payment, make pay- 
ment to said party of the second part of a bond and mortgage for 
any sum not exceeding one thousand dollars, well secured on real 
estate in said village of Niles, according to the terms and conditions 
of the agreement made between the parties en the twenty-ninth day 
of November, 1848, reference to which is hereby made. and the same 
in all its terms and conditions is adopted and made part of this 
mortgage, according to the condition of a certain bond or writing 
obligatory, bearing even date herewith, executed by Solyman Water- 
man, the said party of the first part, to the said party of the secotid 
part as a collateral security, then these presents and the said bond 
or writing obligatory shall cease and be null and void; but in case 
of non-payment of the said sum of fourteen hundred dollars or of 
the interest thereof or any part thereof at the above time limited for 
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the payment thereof, then and in such case it shall and may be 
lawful for the said party of the second part, her heirs, executors, 
administrators, or assigns, and the said party of the first part do 
hereby empower and authorize the said party of the second 
81 part, her heirs, executors, administrators, or assigns, to grant, 
bargain, sell, release, and convey the said premises or any 
part the eof, with the appurtenances, at public auction or vendue, 
and on such sale to make and execute to the purchaser or purchasers, 
his or their heirs and assigns, forever, good, ample, and sufficient 
deed or deeds of conveyance in the law, pursuant to the statute in 
that case made and provided, rendering the surplus moneys (if any 
there should be) to the said party of the first part, his heirs, execu- 
tors, or administrators, after deducting the principal and interest 
moneys due as aforesaid and the cost and charges of such vendue 
and sale aforesaid, and this mortgage is given for the purchase- 
money of said premises. 
In witness whereof the party of the first part has hereunto set his 
hand and seal the day and year first above written. 


SOLYMAN WATERMAN. [L. s.] 


Signed, sealed, and delivered in presence of— 
BACON. 
K. GREEN. 


STATE OF MICHIGAN, | ., 
Berrien County, j tH 


On this eighth day of May, one thousand eight hundred and 
82 forty-nine, before me, a justice of the peace in «& for said 
county, personally came the before-named Solyman Water- 
man, known to me to be the person who executed the fore going in- 
strument, and acknowledged the same to be his free act and deed. 
GEORGE H. JEROME, 
Justice of the Peace. 


[ Endorsed:] No. 1666. Solyman Waterman to Anna H. Dickson. 
Mortgage, $1,400. Lot 27, W. Justice’s, Niles. Register’s office, 
Berrien Co., Mich. Ree’d for record in said office M: ay 11, 1849, at 
2} hours p. m., and rec orded in Book 2 of Mortg rages, on pag res 51 
& 52. C. F. Howe, r register. Filed May 25, 1883. “HH. M. Hinsdill, 
clerk, 
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Know all men by these presents that I, Solyman Waterman, of 
the village of Niles, in the county of Berrien, State of Michigan, am 
held and firmly bound unto Anna H. Dickson, of the same place, in 
the pena’ sum of three thousand doilars, to be paid to the said Anna 
H. Dickson, her heirs and assigns; to which payment, well and truly 
to be paid, I bind myself, my heirs, executors, and administrators, 
firmly by these presents. 

Sealed with my seal and dated the eighth day of May, in the year 


1549. 
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The condition of this obligation is such that if the above-bounden 
Solyman Waterman, his heirs, executors, or administrators, shall 
well and truly pay to the said Anna H. Dickson, her heirs or assigns, 
the sum of fourteen hundred dollars in five equal annual instal- 
ments, payable on the twenty-ninth day of November of each year 
hereafter, together with interest, payable quarterly, on the twenty- 
ninth day of November, February, May, and August in each year ; 
and said Waterman may, at any time hereafter before the time of 
making said last payment, make payment to said Anna H. Dickson 
of a bond and mortgage for any sum not exceeding the sum of one 
thousand dollars, well secured on real estate in said village of Niles, 
according to the terms and conditions of the agreement made be- 
tween the parties on the twenty-ninth day of November, A. D. 1848, 
reference to which is hereby made, and the terms and conditions 

thereof are hereby adopted and made part of this bond, and 
84 on compliance by the said Waterman with the above terms 

and conditions, then this bond to be void; otherwise to be 
and remain in full force. 


SOLYMAN WATERMAN. [1.s.] 


Signed, sealed, and delivered in presence of— 


N. BACON. 


| Endorsed:]| Solyman Waterman to Anna H. Dickson. Bond, 
$1,400. Interest due 29th Feb’y, 1849. Paid. <A. H. D., by C. K.G. 
Interest due 29th of Mav, 1849. Paid. A. H. Dickson. Interest 
due 29 of August, 1549. Paid. <A. H. Dickson. Interest due 29 
November, 1849. Paid. A.H. Dickson. Interest due Feb. 29, 1850. 
Paid. A. H. Dickson. Interest due 29 May, 1850. Paid. A. H. 
Dickson. Ree’d $26.50, the interest due Aug. 29,50. Anna H. 
Dickson. Ree’d, 20th Oct., 1850, two hundred dollars on the within 
bond. Anna H. Dickson. Received the interest due Nov. 29, 1850. 
Anna H. Dickson. Received the interest due Feb. 29,1851. Anna 
Hf. Dickson. Received of Mr. Waterman 24.70 cts., interest due 
May 29,1851. A. H. Dickson. Aug. 29, 1851, received 24.70. A. 
H. Dickson. Nov. 29, 1851, received of Mr. Waterman 24.70. A. 
H{. Dickson. Received the interest up to Feb. 29,1852. Anna H. 
Dickson. Received the interest up to this date, Aug. 29,1852. A. 
H. Dickson. Filed May 25, 1883. H.M. Hinsdill, clerk. 


85 ox. nO. 4 HF: ow. 8. Ge 


This indenture, nade this twenty-fourth day of March, in the 
year of our Lord one thousand eight hundred and fifty-three, be- 
tween ‘Thomas Comins, sheriff Berrien county, in the State of Michi- 
gan, of the first part, and Anna H. Dickson, of the second part, in 
the State of Michigan, witnessed : , 

Whereas at a sale made by the said party of the first part at the 
court-house, at the county seat of said county, on the fifteenth day 
of Mareh, A. D. 1853, on the foreclosure of a certain mortgage, 
made and executed by Solyman Waterman to Anna H. Dickson, 
both of Niles, in the State of Michigan, dated the eighth day of 


‘ 
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May, A. D. 1848, and recorded in Book E of Mortgages in the office 
of register of deeds of Berrien county, in said State, on the eleventh 
day of May, A. D. 1849, at two and one-fourth o'clock afternoon, on 
pages fifty-one and fifty-two, and said mortgaged premises being de- 
scribed as follows, to wit, being lot number twenty-seven in that 
part of the village of Niles, in said county, laid out by William 
Justice; and whereas the said party of the second part has paid the 
full amount of the purchase-money for the same, six hundred and 
eighty-four dollars and eighty cents, to the said party of the first 
part, being the amount of the purchase-money thereof, and that 
being the highest sum bidden for the same: 
Now, therefore, this indenture witnesses: That the said Thomas 
Comins, sheriff of the county of Berrien, in the State of Michigan, 
by virtue of the authority vested in him by virtue of the au- 
86 thority vested in him by the law of the said State and in con- 
sideration of the premises and of the sum as aforesaid paid by 
the said party of the second part, the receipt whereof is hereby con- 
fessed, acknowledged, hath granted, bargained, and sold, and by 
these presents does grant, bargain, sell, convey, unto the said party 
of the second part and his heirs and assigns forever the premises 
above described, with all and singular the right, privilege, heredita- 
ments, and appurtenances to the same belonging or in anywise ap- 
pertaining; to have and to hold the same unto the said party of the 
second part and /is heirs and assigns forever, and the said party of 
the first part does hereby covenant and agree to and with said party. 
of the second part fis heirs and assigns, that in making the said sad 
— has in all things observed the rules and directions of the law. 
In testimony wher-of the said Thomas Comins, sheriff as afore- 
said, has hereunto set his hand and seal the day and year first above 
written. 
THOMAS COMINS, 
Sheriff of Berrien County, Michigan. 
In the presence of— 
R. W. LANDON. 
C. BRITAIN. 


STATE OF MICHIGAN, | _ 
; aay" > 88: 
County of Berrien, | 


On the 24th day of March, A. D. 1853, before me, a notary 
87 public in and for said county, personally came the above- 
named Thomas Comins, sheriff of said county, known to me 
to be the person who executed the foregoing instrument, and ac- 
knowledged the same to be his free act and deed. 
RUFUS W. LANDON, 
Notary Public, Berrien County, Michigan. 


[ Endorsed :] 8S. Waterman (by sh’ff) toAnn H. Dickson. Lot 27, 
Justice’s, Niles. Register’s office, Berrien Co., Mich. Ree’d for rec- 
ord May 10, 1855, at 8 hours a. m. & recorded in Book Z of Deeds, on 
pages 401 & 402. Warren Chapman, register. 

[Endorsed:] No. 1666. Anna H. Dickson vs. 5. Waterman. 

7—173 
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Sheriff’s deed On mortgage sale to Anna H. Dickson. This deed 
will become opperative on the 15th day of March, A. D. 1866. 
Thomas Comins, sheriff of Berrien Co. Lot 27, Justice’s, Niles. 
Filed March 25, 1853, at? hours p.m. Chas. IF. Howe, register. 


Filed May 25,83. H. M. Hinsdill, el’k. 


88 [t is hereby agreed between David Bacon, agent, of the city 

of Niles, Michigan, of the first part, and Francis M. Ives, of 
the city of Niles & State of Michigan, of the second part, as follows: 
The said David Bacon, in consideration of the rents and covenants 
herein speci fir d, do- he reby let and lease to the said Francis M. Ives 
lot No. twenty-seven (27), William Justice’s platt of the village, for 
the term of one — from and after the 17th day of July, 1879, on the 
terms and conditions hereinafter mentioned : 

Provided, That in case any rent shall be due and unpaid or if 
default shall be made in any of the covenants herein contained, 
then it shall be lawful for the said David Bacon or his certain at- 
torney to re-enter into and repossess the said premises and the said 
party of the second part and each and every other occupant to re- 
move and put out; and the said Francis M. does hereby hire the 
said premises by the month as above mentioned, and does covenant 
and promise to pay to the said David Bacon, agent, the monthly 
rent of one dollar per month, and in taking care & charge of the 
premises aforesaid, being the west 66 feet of the property known as 
the Reading House ; 

Witness our hands and seals this 18th day of July, 1879. 

DAVID BACON, Agent. 
FRANCIS M. IVES. 


So | Endorsed :| No. 1666. Lease. David Bacon, agent, to 
lrancis M. Ives. Ex. No. 5. H. M. H., el’k. Filed May 25, 
ISS3. IL. M. Hinsdill, el’k. 
1) SOLYMAN WATERMAN vs. EnGar READING. 
Ejectment. 
Before Judge Smith & jury. 
NOVEMBER SruH, 1880. 

Appearances: lor plaintiff, Ie. sacon : for defendant, J. Champlin. 

Plaintiff offers in evidence a deed recorded in Liber R of Deeds 
of the register’s office of Berrien county, on page 614; grantor, Anna 
I. Dickson ; grantee, Solyman Waterman; dated May 8th, 1549 ; 
recorded May Lith, 1849. 


Davip Bacon, a witness sworn for the plaintiff. 
Direct examination by Mr. Bacon: 

Where do you reside ¢ 

In Niles. 

In this county ‘ 

Yes, sir. 


? 
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Q. About how long have you resided within a few miles of that 
place or at that place ’ 

A. I have resided in Niles permanently sinee 1852 & in Cass 
county since 1835. 

(). Since what time? 

A. Since 1835. 

Q. About what distance from Niles was your home in Cass county ? 

A. Ten miles. 

QQ. What is your present age ‘ 

A. 52. 

Q. State whether you were frequently in Niles in the year 1850. 

A. Yes, sir. 

(). State whether you had relatives living there. 

A. Uncle & cousins. 

Q. State whether that was the market place where most of the 

business was done from your home. 
O1 A. It was the market place almost entirely for the whole 
of that country. 

(). State whether you know Solyman Waterman. 

A. Yes, sir. 

(Q. State whether you know him in the summer of 1850. 

A. Yes, sir. 

(). State whether you knew this lot 27. 

A. Yes, sir. 

Q. State where Solyman Waterman lived in 1850, & what he 
was doing. 

A. He was keeping the old hotel that was known as the Old Dig- 
gins on lot 27; it was an old frame hotel; |] think it was the first 
hotel in Niles. 

Q. State whether he was in possession of this lot. 

A. Yes, sir; he was there keeping hotel at that time. 

. State whether he continued so for some time. 

A. He continued there until the spring of 1851, when he rented 
it to Mr. Rounds, who kept it until 1854 as a hotel. 

(). While Waterman was there do you know whether he was 
claiming as owner? 

A. Waterman claimed as owner & purchaser from Mrs. Dickson 

(Q). State whether you knew Edgar Reading. 

A. I did. 

(). State who was in possession of this lot and occupying it in 
the spring of 1868 and for some years thereafter. 

A. Dr. Reading. 

Q. Edgar Reading? 

A. Yes, sir. 

(). Defendant in this suit ? 

A. Yes, sir; Dr. Reading bought it, I know, in 1867; suit was 
commenced in 1868. 

©. Dr. Reading was then in possession ? 

A. Yes, sir. 
92 Q. Of this lot 27? 
A. Yes, sir. 


}, 
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Q. State whether Dr. Reading continued in possession from the 
spring throughout the year 1868. 
A. Oh, yes: he built his hotel there in 1868; he was in possession 
for a number of years afterwards. 
Cross-examination by Mr. CHAMPLIN : 


Q. You say he built a hotel on that property? 

A. Yes, sir; he commenced it in the spring of 1868? 
©. Did he complete it 4 

A. He completed it that & the ensueing year. 


Mr. Bacon: This is objected to as any evidence of improvement. 

Mr. Cuamp.tin: It is not asked for that purpose. 

Q. When do you say that Edgar Reading went into possession of 
these premises? 

A. He bought them in the fall of 1867; he tore down the old 
hotel during the winter. 

(). Who was in possession immediately prior to him ? 

A. Malcolm Crofoot was the owner of it; I think he was keeping 
hotel at the time. 

Mr. Bacon: Do you mean owner ? 

A. He was the man In possession. 

(). He claimed to be the owner? 

A. Yes, sir. 

Mr. Cuampiin: Who did Crofoot get it from ? 

A. Anna H. Dickson. 

Q. Do you knew how these parties claimed to be in possession 

that you have mentioned ; first let me ask who it was leased 
95 to from 1851? 
A. 51 to 54 it was leased to Henry Rounds. 

Q. Do you know how he claimed to get possession ? 

A. Yes, sir. 

Q. How? 

A. Henry Rounds rented of Solyman Waterman. 

() Hlow did Mrs. Dickson ret possession ? 

A. What I know of that is by the records. 

(). Crofoot went in under her, you say ? 

A. Yes, sir; in 1855. 

(). Did she claim to foreclose some mortgage ? 

A. The records show that I never had any conversation with her, 
but that was the general understanding that she foreclosed the 
mortgage. 
). Are you a married man? 

A. Yes, sir. 

). What is your wive’s name ? 

A. Lydia A. Bacon. . 
M Are you or she related to Waterman ? 

A. No, sIr. 

J. Do you know where Waterman lives now ? 

A. Yes, sir. 

Q. Is he living ? 


). 
c 
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A. He is. 
(). Where does he live? 
A. He was on the 17th of Oct.—he lives in California. 
Q. Ever have any correspondence with him ? 

A. No, sir; not directly. 

Q. Have you indirectly ? 

A. Yes, sir. : 

Q. Did you negotiate for the purchase of this property ? 

A. Yes, sir. 

Mr. Bacon: I object to it as evidence of any transfer after the 
commencement of suit. 

Court: It is to show the interest of the witness in the premises, 
I suppose. 


Q. Have you negotiated for the purchase of this property ? 
A. Yes, sir. 
O4 Q. What is that property worth now? 
A. Well, I can hardly tell you, but it cost a great deal of 
money. 
Q. Can you tell about what it cost ? 
Dr. Reading claimed that the whole property on this lot & the 
other lot cost him 70 thousand dollars. 
(). Is that half of it? 
This takes one-half—there is two lots—this takes one. 
Q. What would be your judgment of the value of this prop- 
erty ? 
A. Well, sir, in the condition it is now this lot ought to be worth 
$15,000—from 12 to 15 thousand. 
(. Did you negotiate for the purchase of this property from 
Waterman ? 
A. Yes, sir. 
Q. Did you pay any consideration ? 
Yes, sir. 
2. Did you pay the consideration named in the deed ? 
A. Yes, sir. 
(). Three hundred dollars 
A. Yes, sir; about five hundred is what it cost me; three hun- 
dred is what I paid him. 
v Who = you have it conveye d to? 
Lydia A. Bacon. 
Q That is your wife? 
A. Yes, sir. 
Q. Did you have any title before this deed ? 
A. Only by agreement with Mr. Waterman. 
Q. Did you have a written agreement with him? 
A. Not with him, but with Charles Hoppin in California. 
. Who is he? 
A. He is a gentleman that lives in California. 
(Q. What place? 
95 A. He lives in Yolo county near Yolo. 
Q. Is that where Waterman lives? 
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A. Waterman makes his home with this Hoppin, except when he 
is with his children in San Francisco. 

Q. Were you personally acquainted with Hoppin? 
Yes, Sir. 
). Did he go from this section ? 
A. Yos, sit. 
). Where? 
A. Niles. 
). He lived at Niles? 
\ Yes, sir. 
). Is he one of the witnesses to that deed ? 
A. Yes, sir. 

Redirect examination by Mr. Bacon: 
When you speak of this property being worth $15,000, state 
whether you include the buildings. | 

A. As it stands to-day there are three 20-foot stores. [ should 
think it was worth from 12 to 15 thousand. 
(). What would be the fair value of the lot if there was no build- 
ing there? 

A. With the old building that was on it? 

(. No; take it without any buildings. 
A. I should think it would be worth from 5 to 6 thousand dollars. 
(). What would be your judgment that it would be worth with 
the old building as it stood when Reading purchased? 

A. I should say, with the old building, to-day it ought to be worth 
$6,000—half of it; the building, as it stands now, is impracticable for 

any use; it cost a great deal of money; a building that 


O6 cost a quarter of that would be worth absolutely just as much 
money. 
() ss 8, the present building on it? 
A. Yes, 
Q. I as he you with the old building ? 


4 

. think it ought to be worth 86,000. 

Q). State whether this old building amounted to much of any- 
thing. 

A. It was a frame hotel; it was torn down at the building of the 
present hotel. I think the old building was worth $1,000. 

Q. What would the naked lot be worth to-day ? 

A. It ought to be worth from 4 to 5 thousand dollars; it 1s 66 
feet front. I don’t suppose it could be bought for less than that. 

Q. Less than what? 

A. It ought to be worth 100 dollars a foot. I should say it was, 
well, worth from 4 to 5 thousand dollars. Property sold 2 years ago 
just above there for $200 a foot. 

Q. You have been inquired of on your cross-examination as to 
Mrs. Dickson getting this property under a mortgage foreclosure as 
against whom ? ; 

A. Mr. Solyman Waterman. 

Q. State whether it was supposed to be the purchase-money ? 

A. I suppose so; of course | know nothing about that, only what 
the records show. 


> 


Cr 
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Recross-examination by Mr. CHAMPLIN: 
(). Where do you reside? 
A. In Niles. 
(). Whereabout in Niles? 
A. On the corner of 5th & Main, nearly opposite Pike’s Hotel. 
©. You do not live in that hotel ? 
\. No, sir. 
2. Are you the agent 6f your wife? 
A. Yes, sir. 
J. Have you possession of that hotel property ? 
\. I am having an office in there. 
). Have you possession ? 
A. Yes, sir. My office is there & has been for six months. 

Mr. Bacon: How long did you say you had had possession of it 
as agent for your wife? 

.A. I have been there six months. There has been another party 
there over a year. 

Q. Was he under your direction ? 

A. Yes, sir. 

Mr. Coampiis: Tell me when you went into possession. 

A. I cannot tell you exactly; I think it was in the summer of 
1878. 

—. Tell me by what arrangement you got into possession. 

A. After making this agreement with Mr. Waterman & paying 
him half of the money. 

©. What ? 

A. After having made this agreement with Mr. Waterman & pay- 
ing him half of the money, then I went into possession. I think 
that was along in the summer or spring of 1878. 

(). How did he get in? 

A. Who? 

Q. Waterman was not in possession ? 

A. No, sir. 

Q. Who was? 

A. It was vacant. : 

©. Who left it to make it vacant ? 

A. Nobody that I know of. 

(). Didn’t Reading have possession there? 
98 A. No, sir. 
Q. When did the occupant leave it? 

A. Let me see, I think the occupant left it in the fall of 1877. 

Q. And the building remained vacant ? 

A. Yes, sir. 

(). No one in possession ? 

A. No, sir; not fora long —. There was two or three mortgages 
being foreclosed. The last occupant was a hotel-keeper. 

Q. What was his name? 

A. Charles Hilton, I believe, was the last one. I think he went 
out in 1877. 

Q. Did you have any arrangement with him by which he gave 
up possession to you? 
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A. No, sir; never had any conversation with him. 
(). Left open & unlocked ? 


\. It was open there for months. 


Mr. Coampuin: I offer the stipulation of facts in evidence, signed 
by the attorneys in this case. I offer in evidence, Liber 66, page 7, 
a deed from Solyman Waterman to Lydia A. Bacon, dated October 
16th, 1880, recorded October 27th, 1880, of the premises in question. 

Mr. Bacon: That is objected to; it is a deed since the commence- 
ment of suit, & therefore inadmissible. 

Mr. Bacon: The notices mentioned in the stipulation are offered 
in evidence. I will put in evidence the original bond, the original 
mortgage, & the original sheriff’s deed, with all of the certificates. 


gg Stipulation marked Exhibit 1; mortgage marked Ex. 2; 
sherilf’s deed marked Ex. 3: bond marked Ex. 4. 


Charge to the Jury. 
Requests for the plaintiff & defendant read by the court. 


GENTLEMEN OF THE JURY: 

‘| he facts in) this ease we>re presented under a stipulation to you 
upon which there is no dispute, & the’only question présented here 
is purely A question of law for the court whether this foreclosure 
sale was sufficient to pass title, & the court instructs you that it was 
not sufficient to pass title; that it did not come up to the require- 
ments of the statute in such cases, & that being the case your ver- 
dict will be for the plaintiff. You need not leave your seats unless 
vou wish to; you can confer with each other & render your decision. 


Defendant excepts to the refusal of the court to give the 3rd, 4th, 
& Sth requests asked by the defendant. 

Defendant excepts to the giving of the Ist & 2nd request- as asked 
by the plaintiff. 

Defendant excepts to the oral instructions of the court upon the 
insufficiency of the notice of sale under the foreclosure by adver- 
lisement. 


LOO | Endorsed : | No. 1666. Filed May 23,1883. H. M. Hins- 
dill, el’k. 


10] Pu’rr’s Exuipit No. 3. H. M. H.,Cl’k. May 25th, 1883. 
Supreme Court. 
KE pGAR READING vs. SOLYMAN WATERMAN. 


Waterman in August, 1868, began an an action of ejectment 
against Reading, who was in possession, as purchaser under mesne 
conveyances from Anna H. Dickson, of lot 27 in William Justice’s 
plat of Niles, to recover that lot, on which Reading had begun and 
nearly completed very expensive improvements. _ 

It appears from the record that Waterman, in May, 1849, bought 
this land of Anna H. Dickson and gave back a purchase-money 
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May, A. D. 1848, and recorded in Book E of Mortgages in the office 
of register of deeds of Berrien county, in said State, on the eleventh 
day of May, A. D. 1849, at two and one-fourth o’clock afternoon, on 
pages fifty-one and fifty-two, and said mortgaged premises being de- 
scribed as follows, to wit, being lot number twenty-seven in that 
part of the village of Niles, in said county, laid out by William 
Justice; and whereas the said party of the second part has paid the 
full amount of the purchase-money for the same, .ix hundred and 
eighty-four dollars and eighty cents, to the said party of the first 
part, being the amount of the purchase-money thereof, and that 
being the highest sum bidden for the same: 
Now, therefore, this indenture witnesses: That the said Thomas 
Comins, sheriff of the county of Berrien, in the State of Michigan, 
by virtue of the authority vested in him by virtue of the au- 
56 thority vested in him by the law of the said State and in con- 
sideration of the premises and of the sum as aforesaid paid by 
the said party of the second part, the receipt whereof is hereby con- 
fessed, acknowledged, hath granted, bargained, and sold, and by 
these presents does grant, bargain, sell, convey, unto the said party 
of the second part and fis heirs and assigns forever the premises 
above described, with all and singular the right, privilege, heredita- 
ments, and appurtenances to the same belonging or in aly wise i})- 
pertaining; to have and to hold the same unto the said party of the 


‘second part and his heirs and assigns forever, and the said party of 


the first part does hereby covenant and agree to and with said party 
of the second part his heirs and assigns, that in making the said sail 
— has in all things observed the rules and directions of the law. 
In testimony wher-of the said Thomas Comins, sheriff as afore- 
said, has hereunto set his hand and seal the day and year first above 
written. 
THOMAS COMINS, 


Nh roth of i rru n f ounty, Mich gan. 


In the presence of— 
R. W. LANDON. 
C. BRITAIN. 


STATE OF MICHIGAN, | 
County of Berrien, | 


SS ° 


On the 24th day of March, A. D. 1853, before me, a notary 
87 public in and for said county, personally came the above- 
named Thomas Comins, sheriff of said county, known to me 
to be the person who executed the foregoing instrument, and ac- 
knowledged the same to be his free act and deed. 
RUFUS W. LANDON, 
Notary Public, Berrien County, Michigan. 

[ Endorsed :] S. Waterman (by sh’ff) toAnn H. Dickson. Lot 27, 
Justice’s, Niles. Register’s office, Berrien Co., Mich. Ree’d for rec- 
ord May 10, 1855, at 8 hours a. m. & recorded in book Z of Deeds, on 
pages 401 & 402. Warren Chapman, register. 3 

[Endorsed:] No. 1666. Anna H. Dickson vs. 5. Waterman. 

7—1738 
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Sheriff’s deed on mortgage sale to Anna H. Dickson. This deed 
will become opperative on the 15th day of March, A. D. 1866. 
Thomas Comins, sheriff of Berrien Co. Lot 27, Justice’s, Niles. 
Filed March 25,1853, at? hours p.m. Chas. I. Howe, register. 
Filed May 25, ’83. H. M. Hinsdill, cl’k. 


88 It is hereby agreed between David Bacon, agent, of the city 

of Niles, Michigan, of the first part, and Francis M. Ives, of 
the city of Niles & State of Michigan, of the second part, as follows: 
The said David Bacon, in consideration of the rents and covenants 
herein specified, do- hereby let and lease to the said Francis M. Ives 
lot No. twenty-seven (27), William Justice’s platt of the village, for 
the term of one — from and after the 17th day of July, 1879, on the 
terms and conditions hereinafter mentioned : 

Provided, That in case any rent shall be due and unpaid or if 
default shall be made in any of the covenants herein contained, 
then it shall be lawful for the said David Bacon or his certain at- 
torney to re-enter into and repossess the said premises and the said 
party of the second part and each and every other occupant to re- 
move and put out; and the said Francis M. does hereby hire the 
sald premises by the month as above mentioned, and does covenant 
and promise to pay to the said David Bacon, agent, the monthly 
rent of one dollar per month, and in taking care & charge of the 
premises aforesaid, being the west 66 feet of the property known as 
the Reading House. 

Witness our hands and seals this 18th day of July, 1879. 

DAVID BACON, Agent. 
FRANCIS M. IVES. 


89 | Endorsed :] No. 1666. Lease. David Bacon, agent, to 
Mrancis M. Ives. Ex. No.5. H. M.H., el’k. Filed May 25 
1883. H. M. Hinsdill, el’k. 


90) SOLYMAN WATERMAN vs. EpGAR READING. 


’ 


Ejectment. 
Before Judge Smith & jury. 
NOVEMBER 8TH, 1880. 

Appearances: For plaintiff, E. Bacon ; for defendant, J. Champlin. 

Plaintiff offers in evidence a deed recorded in Liber R of Deeds 
of the register’s office of Berrien county, on page 614; grantor, Anna 
NM. Dickson ; grantee, Solyman Waterman; dated May Sth, 1849 ; 
recorded May 11th, 1849. 

Davip Bacon, a witness sworn for the plaintiff. 

Direct examination by Mr. Bacon: 


Q. Where do you reside ? 
A. In Niles. 

Q. In this county? 

A. Yes, sir. 
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Q. About how long have you resided within a few miles of that 
place or at that place ? 
A. I have resided in Niles permanently since 1852 & in Cass 
county since 1835. 
). Since what time? 
A. Since 1835. 
). About what distance from Niles was your home in Cass county ? 
\. Ten miles. 
2. What is your present age ? 
A. 52. 
J. State whether you were frequently in Niles in the year 1850. 
\. Yes, sir. 
). State whether you had relatives living there. 
A. Uncle & cousins. 
State whether that was the market place where most of the 
business was done from your home. 
9] A. It was the market place almost entirely for the whole 
of that country. 


(). State whether vou know Solyman Waterman. 

1. Yes, sir. 

(). State whether you know him in the summer of 1850. 
A Yes, sir. 

(. State whether you knew this lot 27. 


A. Yes, sir. 

Q. State where Solyman Waterman lived in 1850, & what he 
was doing. 

A. He was keeping the old hotel that was known as the Old Dig- 
gins on lot 27; it was an old frame hotel; I think it was the first 
hotel in Niles. 

Q. State whether he was in possession of this lot. 

A. Yes, sir; he was there keeping hotel at that time. 
®. State whether he continued so for some time. 

A. He continued there until the spring of 1851, when he rented 
it to Mr. Rounds, who kept it until 1854 as a hotel. 

©. While Waterman was there do you know whether he was 
claiming as owner? 

A. Waterman claimed as owner & purchaser from Mrs. Dickson 

(). State whether you knew Edgar Reading. 


A. I did. 3 
(). State who was in possession of this lot and occupying it in 


the spring of 1868 and for some years thereafter. 
A. Dr. Reading. 
. Edgar Reading? 
A. Yes, sir. 
©. Defendant in this suit ? 
A. Yes, sir; Dr. Reading bought it, I know, in 1867; suit was 
commenced In 1868. 
Q. Dr. Reading was then in possession ? 
A. Yes, sir. 
92 Q. Of this lot 27? 
A. Yes, sir. 
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Q. State whether Dr. Reading continued in possession from the 
spring throughout the year 1865, : 
A. Oh, yes: he built his hotel there in 1868; he was in possession 
for a number of years afterwards. 
Cross-examination by Mr. CHAMPLIN: 


Q. You say he built a hotel on that property ? 

A. Yes - he commenced it in the spring of 1868? 
(). Did “0 complete it? 

A. He completed it that & the ens ‘ueing year. 


Mr. Bacon: This is objected to as any evidence of improvement. 

Mr. Cuampiin: It is not asked for that purpose. 

Q. When do you say that Edgar Reading went into possession of 
these pre mises? 

A. He bought them in the fall of 1867; he tore down the old 
hotel during the winter. 

(). Who was in possession immediately prior to him ? 
A. Malcolm Crofoot was the owner of it; I think he was keeping 
hotel at the time. 

Mr. Bacon: Do you mean owner ? 

A. He was the man in possession. 

Ile claimed to be the owner? 

A. Yes, sir. 

Mr. Cuampiin: Who did Crofoot get it from ? 

A. Anna H. Dickson. 

Q. Do you knew how these parties claimed to be in possession 

that you have mentioned ; first let me ask who it was leased 
95 to from 18517 
A. ‘O1 to 54 it was leased to Henry Rounds. 

Q. Do you know how he claimed to get possession ? 
A. hws sir 
Q. How ? 
A. Henry Rounds rented of Solyman W: aterman. 
Q. How did Mrs. Dickson get possession ? 
A. What I know of that is by the records. 
Q. Crofoot went in under her, you say ? 
A. Yes, sir; in 1855, 
Q. Did she Portes to foreclose some mortgage ? 
A. The records show that I never had any conversation with her, 
but that was the general understanding that she foreclosed the 
mortgage. 
(). Are you a married man? 


< 

A. Yes, S11 

Q. What is your wive’s name ? 

A. Lydia A. Bacon. ’ 
Q. Are you or she related to Waterman ? 

A. No, sir. 

Q. Do you know where Waterman lives now ? 

A. Yes, sir. 

Q. Is he living ? 


if 
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A. He is. 

(. Where does he live? | 

A. He was on the 17th of Oct.—he lives in California. 

Q. Ever have any correspondence with him ? 

A. No, sir; not directly. 

Q. Have you indirectly ? 

A. Yes, sir. 

Q. Did you negotiate for the purchase of this property ? 

A. Yes, sir. 

Mr. Bacon: I object to it as evidence of any transfer after the 
commencement of suit. 

Court: It is to show the interest of the witness in the premises, 
I suppose. 


Q. Have you negotiated for the purchase of this property ? 
A. Yes, sir. 
O4 Q. What is that property worth now ? 
A. Well, I can hardly tell you, but it cost a great deal of 
money. 
Q. Can you tell about whiat it cost ? 
A. Dr. Reading claimed that the whole property on this lot & the 
other lot cost him 70 thousand dollars. 
(). Is that half of it? 
A. This takes one-half—there is two lots—this takes one. 
Q. What would be your judgment of the value 6f this prop- 
erty ? 
A. Well, sir, in the condition it is now this lot ought to be worth 
$15,000—from 12 to 15 thousand. 
(. Did you negotiate for the purchase of this property* from 
Waterman ? 
A. Yes, sir. 
Q. Did you pay any consideration ” 
A. Yes, sir. 
Q. Did you pay the consideration named in the deed? 
A. Yes, sir. 
Three hundred dollars? 
A. Yes, sir; about five hundred is what it cost me; three hun- 
dred is what I paid him. 
Q. Who did you have it conveyed to? 
A. Lydia A. Bacon. 
Q. That is your wife? 
A. Yes, sir. 
Q. Did you have any title before this deed ? 
A. Only by agreement with Mr. Waterman. 
Q. Did you have a written agreement with him? 
A. Not with him, but with Charles Hoppin in California. 
(). Who is he? 
A. He is a gentleman that lives in California. 
Q. What place? 
95 A. He lives in Yolo county near Yolo. 
Q. Is that where Waterman lives? 


) 
t 


( 


ao 
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A. Waterman makes his home with this Hoppin, except when he 
is with his children in San Francisco. 
Q. Were you personally acquainted with Hoppin ? 
Yes, Sir. 
Did he go from this section ? 
Yes, sir. 
Where? 
Niles. 
He lived at Niles? 
Yes, sIr. 
Is he one of the witnesses to that deed ? 


Yes, sir. 


Redirect examination by Mr. Bacon: 


— 


+ . ~~ -& ~~ *& 


> 


— 


(. When you speak of this property being worth $15,000, state 
whether you include the buildings. 

A. As it stands to-day there are three 20-foot stores. I should 
think it was worth from 12 to 15 thousand. 

(). What would be the fair value of the lot if there was no build- 
ing there ? 

A. With the old building that was on it? 

(. No; take it without any buildings. 

A. I should think it would be worth from 5 to 6 thousand dollars. 

©. What would be your judgment that it would be worth with 
the old building as it stood when Reading purchased? 

A. | should say, W ith the old building, to-day it ought to be worth 
$6,000—half of it; the building, as it stands now, is impracticable for 

any use; it cost a great deal of money; a building that 
96 cost a quarter of that would be worth absolutely just as much 
money. 

Q. That is, the present building on it? 

A. Yes, sir. 

Q. IT ask you with the old building ? 

A. I think it ought to be worth $6,000. 
(J. State whether this old building amounted to much of any- 
thing. 

A. It was a frame hotel; it was torn down at the building of the 
present hotel. I think the old building was worth $1,000. 

Q. What would the naked lot be worth to-day ? 

A. It ought to be worth from 4 to 5 thousand dollars; it is 66 
feet front. I don’t suppose it could be bought for less than that. 

(). Less than what? 

A. It ought to be worth 100 dollars a foot. I should say it was, 
well, worth from 4 to 5 thousand dollars. Property sold 2 years ago 
just above there for $200 a foot. 

Q. You have been inquired of on your cross-examination as to 
Mrs. Dickson getting this property under a mortgage foreckosure as 
against whom ? i 

A. Mr. Solyman Waterman. 

Q. State whether it was supposed to be the purchase-money ” 

A. I suppose so; of course I know nothing about that, only what 
the records show. 
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Recross-examination by Mr. CHAMPLIN: 


(. Where do you reside ? 
A. In Niles. 
(). Whereabout in Niles? 
97 A. On the corner of 5th & Main, nearly opposite Pike’s Hotel. 
©. You do not live in that hotel ? 

A. No, sir. 

Q. Are you the agent of your wife? 

A. Yes, sir. 

(). Have you possession of that hotel property ‘ 

A. Il am having an office in there. 

(). Have you possession t 

A. Yes, sir. My office is there & has been for six months. 

Mr. Bacon: How long did you say you had had possession of it 
as agent for your wife? 

A. I have been there six months. There has been another party 
there over a year. 

(. Was he under your direction ‘ 

A. Yes, sir. 

Mr. Cuampiin: Tell me when you went into possession. 

A. Il cannot tell you exactly; I think it was in the summer of 
1878. 

—. Tell me by what arrangement you got into possession. 

A. After making this agreement with Mr. Waterman & paying 
him half of the money. 

®. What? 

A. After having made this agreement with Mr. Waterman & pay- 
ing him half of the money, then | went into possession. 1 think 
that was along in the summer or spring of 1878. 

(. How did he get in? 

A. Who? 

©. Waterman was not in possession ? 

A. No, sir. 

. Who was? 

A. It was vacant. 

©. Who left it to make it vacant ? 

A. Nobody that I know of. 

(). Didn’t Reading have possession there? 
8S A. No, sir. 
Q. When did the occupant leave it? 

A. Let me see, I think the occupant left it in the fall of 1877. 

Q. And the building remained vacant ? 

A. Yes, sir. 

(). No one in possession ? 

A. No, sir; not fora long —. There was two or three mortgages 
being foreclosed. The last occupant was a hotel-keeper. 

©. What was his name? 

A. Charles Hilton, I believe, was the last one. I think he went 
out in 1877. 

Q. Did you have any arrangement with him by which he gave 
up possession to you? 


> 


; 
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A. No, sir; never had any conversation with him. 
(). Left open & unlocked ” 
A. It was open there for months. 


Mr. Cuampuin: I offer the ae of facts in evidence, signed 
“by the attorneys in this case. I offer in evidence, Liber 66, page 7, 
a deed from Solyman Waterman to Lydia A. Bacon, dated October 
16th, 1880, recorded October 27th, 1880, of the premises in question. 

Mr. Bacon: That is objected to; it is a deed since the commence- 
ment of suit, & therefore inadmissible 

Mr. Bacon: The notices mentioned in the stipulation are offered 
in evidence. I will put in evidence the original bond, the original 
mortgage, & the original sheriff's deed, with all of the certificates. 


99 Stipulation marked Exhibit 1] ; mortgage marked Ex. 2 : 
sheriff’s deed marked Ex. 3: bond marked Ex. 4. 


Charge to the Jury. 
Requests for the plaintiff & defendant read by the court. 


GENTLEMEN OF THE JURY: 

The facts in this case were presented under a stipulation to you 
upon which there 1s no dispute, & the*only question presented here 
is purely a question of law for the court whether this foreclosure 
sale was sufficient to pass title, & the court instructs you that it was 
not sufficient to pass title . that it did not come up to the require- 
ments of the statute in such cases, & that being the case your ver- 
dict will be for the plaintiff. You need not leave vour seats unless 
vou wish to; you Can confer with each other & render your decision. 


Defendant excepts to the refusal of the court to give the 3rd, 4th, 
& 5th requests asked by the defendant 

Defendant excepts to the giving of the Ist & 2nd request- as asked 
by the plaintiff. 

Defendant excepts to the oral instructions of the court upon the 
insufficiency of the notice of sale under the foreclosure by adver- 
tisement. 


100 [ Endorsed : ] N . 1666. Filed May 25,1883. H. M. Hins- 
dill, el’k. 


101 Pirr’s Exuipit No. 3. H. M. H.,Cl’k. May 25th, 1883. 
Supreme Court. 
EpGAR READING vs. SOLYMAN WATERMAN. 


Waterman in August, 1868, began an an action of ejectment 
against Reading, who was in possession, as purchaser under mesne 
conveyances from Anna H. Dickson, of lot 27 in William Justice’s 
plat of Niles, to recover that lot, on which Reading had begun and 
nearly completed very expensive improvements. 

It appears from the record that W aterman, in May, 1849, beastie 
this land of Anna H. Dickson and gave back a purchase- -money 
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mortgage. On the eighteenth of December, 1852, she began to pub- 
lish notice of a statutory foreclosure, the sale being fixed for March 
15th, 1853,0n which day she bid off the premises, and the deed was 
in a few days put on file with the register of deeds. The land was 
never redeemed and Waterman remained in possession until May 
loth, 1855, when he surrendered possession to Mrs. Dickson, who 
subsequently sold to the party through whom Reading derived his 
title. 
The ejectment suit was allowed to sleep until 1878, when it 
102. ~=—swas brought to trial,and Waterman prevailed in the Berrien 
circuit on the ground that the foreclosure was irregular. He 
proved no notice to quit and prevailed on the supposed defect of 
the foreclosure. He never redeemed and never offered to redeem. 
While it is the settled law of this State that a mortgagee has no right 
to take possession until foreclosure absolute, as decided in Newton 
vs. McKay, 30 Mich., 380, and Lee vs. Clay, 88 Mich., 223, as well as 
some other cases which have been before us, vet it was intimated 
in Newton vs. McKay that wherea mortgagor voluntar-y puts a mort- 
gagee in possession he may thereby preclude himself from relying 
on grounds otherwise open to him. We think it would be entirely 
wrong to allow a mortgagor who has deliberately and intentionally 
vielded up possession to a claimant whose rights, if any, are derived 
from his own contract to treat the possession as tortious and bring 
ejectment without either notice or payment. We have no doubt 
that Mrs. Dickson and her grantees were lawfully in possession 
whether the foreclosure was regular or not, and that they could not be 
ousted by ejectment; but inasmuch asthe controversy hereafter may 
present some new features, we are obliged to consider the questions 
raised under the foreclosure itself. These questions arise 
103 touching the notice of saleandthesheriffsdeed. The sheriff's 
deed is said to be defective in two respects—it gives a wrong 
date tothe mortgage and the certificate indorsed upon it declares 
the deed if not redeemed will become effectual on the fifteenth day 
of March, 1844, when it should have been 1854. ‘The sheriff's deed 
described the mortgage correctly in all but the date, which was put 
as May 8th, 1848, when it should have been 1849. The names of 
the parties and the date and volume and page of record were prop- 
erly set forth, as well as the day and place of sale and the amount 
of purchase-money. The statu-e cdntains no direction concerning 
ihe form. of the sherift’s deed beyond the requirement that it shall 
correctly show the price of the parcels sold. In all other respects 
it leaves the instrument to be determined by the rules of the com- 
mon law. There can be no difficulty from this deed in tracing 
it back to the mortgage as recorded, and any incorrect matter 
would at once be made manifest and corrected by that reference. 
State vs. Bruse, 36 Mich., 77; Shepard vs. Shepard, /d., 175. In 
the absence of any statu-e to the contrary, we think the rules ap- 
plicable to other deeds are applicable to this, and that the deed con- 
tains enough to remove any difficulty. The error- in the — 
104 — of’ statu-es have never applied to such powers any such tech- 
nical rules as would impair the security of purchasers. The 
8—175 


58 LYDIA BACON ET AL. VS. 


power is part of the contract and should be construed on principles 
applicable to contracts, and not asa hostile process. The statu-es 
were intended to prevent surprise or unfairness and they should be 
enforeed in everything substansial. Courts cannot disregard any of 
their positive provisions; but, on the other hand, those provisions 
cannot be enlarged or unreasonably construed so as to render mort- 
gages sales unsafe or to make bidding hazardous. 
The law was designed to encourage and not destroy. recourse to 
- these simple and cheap remedies; and while no substansial — should 
be disregarded, want of substansial regularity is all that should be 
held inoperative. The only things absolutely required in the notice 
of sale are the names of the parties original or by assignment, the 
date of the mortgage and of its record, the amount claimed to be 
due, and description substantially agreeing with that in the mortgage. 
In the present case the body of the notice contained the name of the 
mortgagor, but the mortgagee was named therein Dixon and not 
Dickson. These names, however, are the same and legally 
105 ~~ identical; unless shown to refer to two advertisement-, cures 
itself by reference to the deed itself, from which the time of 
redemption could be determined at once. Jobnston vs. Scott, 11 Mich., 
232. Such a mistake was there held unimportant. The blunders 
which appear to have got into the notice of sale indicate very care- 
less printing and the changes in the different issues are not easily 
explained; but how far they can be allowed to defeat the sale de- 
pends on the eflect they were likely to have on persons interested. 
Authorities are cited and arguments made on this matter which 
relates to proceedings which are had of a hostile character and ex 
parte, when it is commonly held that such action, contrary to the 
usual course of law and against persons who have not the common 
law benefit of self-protection, should be held not valid unless con- 
forming strictly to statutory authority. We held in Lee vs. Clavy, 
38 Mich., 223, that statutory foreclosure did not come in all respects 
within the same mischief. The statu-es regulating them are made 
to enlarge and not to cut down the rights of mortgagors. Before 
such statu-es were passed, sales made under a power of sale con- 
tained in a mortgage were governed by the same rules applicable to 
the sales under any other power and counts in the absence — 
106 different persons. Here the name of Mrs. Dickson, refer-ed 
to as a mortgagee, and the mortgage itself, removed any such 
possibility of error. The name signed to the notice was shifted by 
some accident to the types, but as the notice showed the foreclosure 
was on behalf of the original mortgagee, no harm could come from 
such a manifest slip, which could mislead no one. The notice was 
first published December 18th, but was dated December 28th. This 
was also of no account, as the error was palpable. The day of sale 
was properly given and the publication full. The notice gave the 
date of the mortgage once correctly and once incorrect!y. The date 
and place of record and the volume and page were also given ac- 
curately. Jt was manifest on the face of the notice that one of these 
dates was wrong, and the means of correction were given by the 
record. It is indeed suggested that the date given correctly as 
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1849 refers to the bond, and not to the mortgage, which is men- 
tioned as of 1548, the days of the month corresponding. This does 
not strike us forcibly, for it would not be likely that a mortgage 
given one year would refer to a bond not made until a year after. 

It is not to be supposed that purchasers under foreclosure 
107 ~— sales look at the dates of instruments without consulting the 

records to ascertain the the state of the title. The informa- 
tion given by this notice directed every one immediately to the 
record, and that necessarily explained the true date of the two dates 
set out In the notice itself. We cannot imagine that any one could 
be deceived by the imperfection. 

We are therefore of opinion that none of the mistakes were sub- 
stantial or operated in any way to the predudice of Waterman. 
Judgment should have been given in favor of Reading. As the 
case was tried by jury, we can render no final judgment on the 
merits, and ean only reverse the judgment below, with costs of this 
court, and remand the case for a new trial at the circuit. 


STATE OF MICHIGAN: i 

|, Charles C. Hopkins, clerk of the supreme court of the State of 
Michigan, do hereby certify that the foregoing is a true and correct 
COpy of the opinion filed in said court in said cause. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Lansing, this 21st day of January, A. D. 
1SS2. 


[SEAL. ] CHAS. C. HOPKINS, Clerk. 


108 | Endorsed :] No. 1666. Copy. Supreme court. Edgar 
Reading vs. Solyman Waterman. Opinion. Filed May 25th, 


1SS3. H.M. Hinsdill, clerk. 


LO9 UNITED STATES OF AMERICA: 


[In the Circuit Court of the United States for the Sixth Cirenit and 
Western District of Michigan, Southern Division. 


Ture NORTHWESTERN Mutua. Lire INSURANCE COMPANY 
Ve, 
Lypra A. Bacox, Davip Bacon, Joun A. Monracue, and Francis 
M. Ives. 


Now comes said defendants, except John A. Montague, by Edward 
Bacon, their attorney, and request the court now here to find the 
facts specially in this suit. 
EDWARD BACON, 
Attorney for the Deéfe ndants, except John A. Montaque. 


[ Endorsed :] No. 1666. United Statesof America. In the circuit 
court of the United States for the sixth circuit and western district 
of Michigan, southern division. The Northwestern Mutual Life 
Insurance Company vs. Lydia A. Bacon et. al. Request for special 
finding of facts. Filed May 25th, 1883. H. M. Hinsdell, clerk. 
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110 Uwnirep States of AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. 


Tue NorruwesterN Murvan Lire INsuRANCE Company, Plaintiff, 
Us, 
LypraA Bacon, Davin Bacon, Francis M. Ives, and Joun A. 
Montraaue, Defendants. 


Now come the said defendants, Lydia A. Bacon, David Bacon, 
and Francis M. Ives, by Edward Bacon, their attorney, and respect- 
fully request the court in this suit to make and file a special finding 
of all the facts, and in such finding to pass specially upon each of 
the following propositions of law. 

EDWARD BACON, 
Attorney for Defendant- Last Named. 


111 4 
The mortgage given by Solvman Waterman to Anna H. Dickson 
never could legally be foreclosed by advertisement. 


[T. 


The agreement of November 29th, 1848, which, with all its terms 
and conditions, was in the mortgage from Solyman Waterman to 
Anna H. Dickson, adopted and made a part of said mortgage, was 
never recorded, said mortgage without said agreement being recorded 
on pages ol and 52 of Liber E of Mortgages in the office of the 
register of deeds of Berrien county, and therefore there was no such 
due recording of said mortgage as was sufficient to authorize fore- 
closure by advertisement. 


[Tf 


No power of sale in the mortgage from Solyman Waterman to 


Anna II. Dickson was operative between December Ist, 1852, and 
April Ist, 1858, to authorize foreclosure by advertisement. 
ay 
The mortgage given by Solyman Waterman to Anna H. Dickson 


was never legally foreclosed by advertisement, so that the title in 
fee vested in Solyman Waterman passed from him. 


112 Vv. 


No title in fee passed from Solyman Waterman by the alleged 
foreclosure by advertisement, unless at the time of such foreclosure 
the record of the mortgage and the advertisement of mortgage sale 
were sufficient in law under the statu-e as to foreclosure by advertise- 
ment; and ‘if said foreclosure at the time thereof was insufficient to 
pass title, no facts not appearing in said record and advertisement 
and which ought to have appeared thereby, so that a purchaser at 
the mortgage sale in Mareh, 1853, could rely on record evidence 
thereof, can enable plaintiff to recover under the evidence in this 
case. 


and 


ntiff 


? 


On 


{) 
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Vi. | 

The stipulation given in evidence in this suit begins with a dee- 
laration that it is limited to matters of fact, and no matter of law 
placed therein as to the legal effect of any writing or proceeding is 
obligatory or sufficient to create any estoppel, so that any error of 
law must prevail against the truth. 

Thayer vs. Arnold, 32 Mich., 341. 
Brewster vs. Stryker, 2 Comstock, N. Y., p’s 19-41. 
VIL. 
If any defendant at the commencement of this suit was in peace- 
able possession of the lot described in the declaration 
113 and, at the same time held the legal title to said lot in fee, the 
plaintiff cannot recover against such defendant, whose rights 
could be no less than those of a defendant under a plea of libernum 
lenementum in action of trespass. Greenl’f on Ev., vol. 2, sees. 626, 
311,312. And any such defendant at the commencement of this 
suit was entitled to the benefit of the jadgement in Berrien county 
in the ejectment suit by Solyman Waterman against Edgar Read- 
Ing. 
C. L., 1871, sec. 6243. 
VIIL. 

If the plaintiff has rights concerning improvements the proper 
remedy is in equity, unless the statu-es of Michigan establishing 
remedies concerning improvements in ejectment suit are sufhcient 
here. 

[X. 

The opinion of the Michigan supreme court offered in evidence 1s 
not res adjudicata ; it orders a new trial where the whole case as to 
facts and law must be opened for review. 

114 [Endorsed :] No. 1666. United States of America., In the 
Circuit court of the United States for the United States for the 
sixth circuit and western district of Michigan. The Northwestern 
Mutual Life Insurance Company vs. Lydia A. Bacon et al., defendant. 
Requests to find. Filed May 25th, 1883. H. M. Hinsdell, clerk. 
Edward Bacon, defendants’ attorney. 
115 Trial by th (ourt Without al Jury, May 25, LSS5. 
The Cireuit Court of the United States for the Western District of 
Michigan, Southern Division. 
Tue NortTHWESTERN Mutvuat Lire [INsuRANCE COMPANY 
is, 
Lypra A. Bacoy, Davip Bacon, Joun A. Montracvue, & FRANcIs 
M. Ives. 
In ejectment. 
Findings and decision by 8S. L. Withey, district judge, September 9, 
1883. 

Champlin & More, attorneys for the plaintiff; Edward Bacon, 

attorney for the defendants. 
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1. This action of ejectment was commenced in June, 1881, to re- 
cover possession of lot 27 of William Justice’s plat of the village of 
Niles, Berrien county, Michigan, of which premises defendants were 
then in possession, the said defendant, Lydia A. Bacon, claiming title 
and the other defendants claiming possession under her as tenants or 
otherwise. The premises, at the time of the commencment of this 
suit, were of the value of from twelve to twenty-five thousand dol- 
lars. Solyman Waterman is the common source of title to both 
the plaintiff and the defendant, Lydia A. Bacon, he having owned 

the property in fee and the right of possession May Sth, 1849. 
116 The controversy turns upon the legality of proceedings to 

foreclose a mortgage given by said Waterman to Anna I. 
Dickson on the day last named to secure the payment of fourteen 
hundred dollars, purchase price of the property, payable in five 
equal annual instalments on the 29th of November, with interest 
quarterly, each year. 

2. Upon said foreclosure the ‘premises were bid off by the mort- 
gagee, for $684.80 ; the time for redemption expired without any one 
redeeming; a deed executed by the sheriff of the county who made 
the sale to the purchaser, Anna H. Dickson, was duly recorded, and 
she entered into actual possession of the premises as purchaser at 
such foreclosure sale, claiming title April first, 1855. Anna H. Dick- 
son coutinued in possession until the eleventh day of the month and 
vear last aforesaid, when, by warranty deed, she conveyed the prem- 
ises to one Crofoot, who remained in possession until September 
20th, 1867, and on that day, by warranty deed, conveyed to Edgar 
Reading, who entered and continued from thence in the actual pos- 
session of the premises until the year 1876. 

3. The said Edgar Reading executed a mortgage of the property 
to plaintiff to secure the payment of $ It was dated June 19th, 
IS74, was duly recorded and foreclosed by a suit brought by plain- 
tiff on the equity side of this court, in which suit said Reading and 
others were made defendants. A decree of foreclosure and for the 
sale of the premises was obtained in the suit and a sale thereof in 
pursuance of such decree to the plaintiff. The sale was duly confirmed 

and the property was conveyed by the master’s deed to the 
117 plaintiff, dated and executed October 28, 1879. Complainant 

is a corporation organized and doing business under the laws 
of the State of Wisconsin and authorized to purchase and hold real 
estate. 

3. There is no controversy concerning the proceedings in equity 
tu foreclose the mortgage given by Reading to plaintiff nor as to the 
sale and conveyance of the property under the decree in that case. 
The contention relates to the prior mortgage foreclosure .from the 
purchaser at the sale, under which plaintiff claims that Reading, by 
meshe conveyances, acquired the valid title to the premises and mort- 
gaged the same to plaintiff,and that it acquired the title by purchase 
at the foreclosure sale under the aforesaid decree in equity against 
Reading. 

‘. As to the foreclosure of Waterman’s mortgage to Anna H. Dick- 
son, the proceedings as to which are claimed by defendants to have 
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been illegal and invalid, the court finds that said mortgage contained 
the usual power of sale upon default in the payment of any part of 
the sum thereby secured to be paid, and the parties have stipulated 
in this cause, by their respective attorneys, that at the time the fore- 
closure of said Waterman mortgage was commenced there was due 
and unpaid thereon $664.50, and that no proceeding at law had been 
commenced to recover any part of the debt. The statute of Michi- 
gan is that “every mortgage of real estate containing therein a 
power of sale, upon default being made in any condition of such 
mortgage, may be foreclosed by advertisement in the cases and in 
the manner hereinafter specified.” It then specifies, among other 
things, that the mortgage must have been recorded; that a 
118 notice that said mortgage will be foreclosed by a sale of the 
mortgaged premises shall be given by publishing the same 
for twelve successive weeks, at least once in each week, in a news- 
paner printed in the county where the premises are situated, and 
that such notice shall specify— 
1. The names of the mortgagor and mortgagee. 
2. The date of the mortgage and when recorded. 
5. The amount claimed to be due thereon at the date of the notice, 


and 
4. A description of the mortgaged premises. 
2 Compiled Laws of 1871, paragraphs 6912, 6913, 6914, & 
GO15. 


S. The court finds further that, December 18th, 1852, Anna H. 
Dickson caused notice that said mortgage from Solyman Waterman 
to her would be foreclosed by a sale of the mortgaged premises 
describing them, to be published in the Niles Republican, a news- 
paper printed in the county where said premises are situated. ‘The 
day of sale fixed in the notice was March 15, 1853, a copy of which 
notice is set forth in paragraph 4th of the stipulation of facts signed 
by the attorneys of the respective parties, dated October 19th, 1881, 
on file in this cause. That notice, as printed, is dated “ Dee. 28th, 
1852,” ten days subsequent to the date of the first publication of 
said notice. It describes the mortgage as having been given “ by 
Solyman Waterman to Anna H. Dixon, both of the village of Niles, 
in the State of Michigan,” and “dated the eighth day of May, 1548,” 
whereas the real date of the mortgage is 1849 and the real name of 
the mortgagee is “ Dickson.” Again, as then published, the notice 1s 

signed “Anna H. Dixon, mortgagee.” With such mistakes 
119 the notice was published once in each week in said newspaper 

for three successive weeks; then “ Dixon” was changed to 
“ Dickson,” where the nate is appended to the notice. With no 
other change ‘in the notice it was published the fourth, fifth, and 
sixth weeks in successive order of the weeks. The seventh publica- 
tion of the notice was January 29th, 1853, when the letters in the 
name “ Dickson,” appended to the notice, became misplaced so as to 
read “ Dickens.” The notice was then published weekly in said 
paper till February 12th, 1853,0n which day’s publication the final 
letter “e” in the word “ mortgagee,” appended to the signature, 
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disappeared from the notice. No other changes or mishaps occurred. 
The notice was then published, for and including the remainder of 
the period of twelve successive weeks, once in each week in said 
hewspaper. 

The notice states correctly that the mortgage 1s recorded “in Book 
KE. of Mortgages in the office of the register of deeds of Berrien 
county, in said State, on the eleventh day of May, 1849, at two and 
one-fourth o’clock afternoon, on pages fifty-one and fifty-two.” The 
notice also contains the following: “There is claimed to be due on 
said mortgage, at the date of this notice, the sum of six hundred and 
fifty-four dollars and fifty-four centson bond in said mortgage men- 
tioned, dated May 8, 1849.” 

9. The sale took place at the time specified in said notice and the 
mortgagee, Anna H. Dickson, was the purchaser for $684.80, she 

being the highest bidder for the premises. The sheriff who 
120 ~=made the sale executed to hera deed and endorsed thereon when 

the same would become operative if the premises were not 
redeemed. The mortgage had been duly recorded prior to the com- 
mencement of the proceedings to foreclose; but an agreement re- 
ferred to in the body of said mortgage as having been made between 
the parties to the mortgage on the 29th of November, 1848, adopted 
and made part of the mortgage, was not recordedjnor was the bond 
in said mortgage mentioned recorded. Reference is hereby made 
to the original mortgage, marked “ Defendants’ Exhibit No. 2,” in- 
troduced in evidence by the defendants and filed in the cause for the 
terms thereof. There is a stipulation in said mortgage giving the 
mortgagor a right to pay any sum not exceeding one thousand dol- 
lars of the fourteen hundred dollars thereby secured, to be paid at 
any time before the last instalment should be paid, by a bond and 
mortgage well securing such sum on other real estate in the said 
village of Niles. 

10. August 25, 1868, Solyman Waterman commenced suit in the 
circuit court of the county of Berrien in ejectment against said Edgar 
Reading to recover possession of said premises ; to which suit Read- 
Ing appeared and pieaded the general issue. That suit has been 
once tried in 1880, resulting in a judgment for the plaintiff therein, 
but, on error, the supreme court of the State reversed said judgment 
and remanded the cause for a new trial, and the cause is still pend- 
ing and undetermined in said circuit court of Berrien county. 

11. Said Solyman Waterman, for the consideration of three hun- 

dred dollars, conveyed, October 16th, 1880, to defendant, 
121) =©Lydia A. Bacon, all his right and title to said premises, under 
which deed she claims title herein. 

12. ‘The supreme court of Michigan, in 46 Mich. R., 107, deciding 
the case, on error to the cireuit court of Berrien county, of Water- 
man vs. Reading, held the foreclosure proceedings by Anna H. Dick- 
son, mortgagee, were not so far irregular or defective as to defeat the 
title of the purchase at that foreclosure sale, notwithstanding the 
mistakes in the notice of sale as published. 

This court follows the ruling of that tribunal and finds the notice 
as published for the foreclosure of the mortgage made May 8th, 
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1849, to Solyman Waterman fo Anna H. Dickson was legally suffi- 
cient, and that the latter acquired a valid title to the premises as 
purchaser at that sale. 

The court finds that the said last-mentioned mortgage was duly 
recorded and could be and was lawfully foreclosed by advertisement. 

Finally the court finds that the said defendants unlawfully at the 
time of the commencement of this suit withheld said premises and 
the possession thereof from the plaintiff, and that said plaintiff herein 
is entitled to recover from said defendants the possession thereof. 

Let a judgment be entered accordingly. 

5S. L. WITHEY, 
Dist. Judge. 
1213 [Endorsed:] U. S. cir. court, west. dist. Mich., south: 
division. Northwestern Mutual Life Ins. Co. vs. Lydia A. 

Bacon et. al. Finding & decision of the court. 8S. L. Withey, dist. 
judge. Filed Sept. 3,1883. H. M. Hinsdill, clerk. 


122 Orders. 


Unitrep STATES OF AMERICA. ) 
Western District of Michigan, Southern Division, | 


88: 


L.S. Court. 


At a session of the circuit court of the United States for the sixth 
circuit and western district of Michigan, begun and held at the city 
of Grand Rapids on the 3d day of September, in the year of our 
Lord one thousand eight hundred and eighty-five, and of the Inde- 
pendence of the United States of America the one hundred and 
eighth—present, the Honorable Solomon L. Withey, district juadge— 
among the proceedings then and there had were the following, to 
Wit: 


Tue NORTHWESTERN MutTvuat Lire INSURANCE 
COMPANY 
rs. No. 1666. 
Lyp1aA A. Bacoyx, Davin Bacon, Francis M. Ives, and 
JoHN A. MONTAGUE., } 


This cause having been brought to trial before the court without 

a jury,and said court, after hearing the proofs and allegations of the 
parties and the arguments of counsel and after due deliberation 
thereon, having found (as the decision of the court this day filed 
more fully shows) that the said defendants were at the time of the 
commencement of this suit guilty of unlawfully withholding from 
the said plaintiff the premises described in its declaration in this 
cause as situate in the city of Niles, county of Berrien, in said 
western district of Michigan, and being known and designated as 
lot number twenty-seven (27) in William Justice’s Addition to Niles, 
as designated on the recorded plat thereof ; recorded in Book 

123. “CC,” page 627 and that the said plaintiff is well entitled to hold 
the same in fee; and having assessed the damages of the said 
plaintiff by reason thereof, over and above his costs and charges by 


J—175 
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him about his suit in this behalf expended, at the sum of six cents: 


Therefore it is considered that the said plaintiff do recover against 
the said defendants the possession of the said premises according r to 
the finding aforesaid, and that it have a writ of possession therefor 
according to the force, form, and effect of his said recovery. 

And it is further considered that the said plaintiff do recover 
against the said defendants its damages aforesaid assessed, together 
with its costs and ch: arges to be taxed, and that the said pl: aintiff 
have execution therefor. 


124 Taxed Bill of Costs. 
Unitep STATES OF AMERICA: 


In the Circuit Court of the United States for the Sixth Circuit and 
Western District of Michigan, Southern Division. 
Tar NorTtTHWESTERN Mutua Lire INsuRANCE Company, Plaintiff, 
vs. 
Lypria A. Bacon, Dayip Bacon, Jonun A. Monracue, and FRANCIS 
M. Ives, Defendants. 


Plaintiff’s bill of costs. 


Attorney’- fee by i i S10 
Marshal’s fees ...--- --- eh SS ARO ROR .~ a 
Clerk’s pony i a 10 AO 


—_—-—_ ee ee ee eee ee eee eee ee 


Master’ s fees sink seieamies emcees iii i a a ah 
Printer’s bill (not included in above) 
Certified copy charter N. W. Mut. Life Ins. Co. .....-.---- Ll OO 
Register of deed (not included in above) 


—~— —a——— oe — Fe ee ee ee ee ee 


rf oO a ¥ Ss ° Miles 
Witnesses’ fees wall Sere 
William H. Ramsey. Grand ONES cmon 9 1 S11 60 
Lewis Hoyt, Niles, PRR tte te a oe .. 2a. oe 
ey 1 ] 10 
George Wheeler, Milw: aukee. i, ] 5 OO 
36 80 36 SO 
pS Lg) ne. 
| TOL ER Ee ONL We MN he nee ot enn ia ee 
Tue Unirep States oF AMERICA. 


We stern District of Mich igan, Southern Division, } si 


I he reby tax the foregoing bill of 
and ,°°. dollars. 
Dated Sept. 21, 1883. 


costs at the sum of eighty-one 


HENRY M. HINSDILL, Clerk, 
By JOHN McQUEWAN, Deputy. 


i 
ul 
: 
: 
iH 
: 
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125 Tue Untrep States or AMERICA, ee 
Western District of Michigan, Southern Division, | ™ 


John H. Champlin, being duly sworn, says that the foregoing items 
of cost charged as disbursements have actually been paid or the lia- 
bility therefor incurred and were necessary and are reasonable in 
amount; that the witnesses above named were in good faith made 
to attend and were deemed material and necessary. and thev re- 
spectively traveled the number of miles and actually attended the 
number of days specified, and that the copies and exemplifications 
charged for were actually and necessarily used or necessarily and in 
ood faith obtained for use. . 


Sworn to and subscribed before me this 14th day of September, 
A. D. 1888. 

CHARLES M. WILSON, 
Notary Public, Kent Co., Mich. 
To Edward Bacon, Esq., attorney for defendants: 

Take notice that the foregoing is a copy of the plaintiff’s bill of 
costs proposed to be taxed and of the affidavits to be read in support 
thereof, and that application will be made to the clerk of the said 
court to tax the same, at his office, on the 21st day of September, A. 
D. 1883, at 10 o’clock a. m. 

Dated this 14th day of September, A. D. 1883. 

CHAMPLIN & MORE, 
Alt'ys for the Plaintiff. 


THe Unirep STAtes OF AMERICA, mee 
Western District of Michigan, Southern Division, in 
Charles M: Wilson, being duly sworn, says that on the 14th day 
of September, A. )). LSS35., at 9.50 o'clock a. )., he served a COpy of 
the above bill of costs, affidavit, and notice of application for taxa- 
tion upon Edward Bacon, attorney for the defendants, by depositing 
the same in the post-office at Grand Rapids, inclosed in an envelope, 
postage fully prepaid, addressed to said Edward Bacon, at Niles, 
Michigan, that being the residence of said Edward Bacon. 


Sworn to and subscribed before me this 18th day of September, 
A. D. 1888. 
FRED. A. MAYNARD, 
Notary Public, Kent Co., Mich. 


— consent to the taxation of the within bill of costs at the sum of 
—— dollars and cents, on condition, however, that ——. 
Dated this — day of ——, A. D. 158-. 


7 
— for —. 
[Endorsed :] No. 1666. Circuit court of the United States for the 
sixth circuit and western district of Michigan, southern division. 
N. W. Mut. Life Ins. Co. vs. Lydia Bacon et al. Taxed bill of costs. 
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Plaintiff’s costs taxed at $81.30. Filed Sept. 21st, A. D. 1885. Henry 
M. Hinsdell, clerk. Champlin & More, att’ys for plaintiff. 


126 Unirep STates oF AMERICA: 
In the Supreme Court. 


Lypra A. Bacoy, Davip Bacon, Jonn A. Montacue, and FRANcIs 
M. Ives, Plaintiff- in Error, 
is. 
Tue Norruwestern Mutua Lire INsurance Company, Defend- 
ant in Error. ' 


Afterwards before the justices of the Supreme Court of the United 
States came the same Lydia A. Bacon, David Bacon, John A. Mon- 
tague, and Francis M. Ives, plaintiff- in theerror, by Edward Bacon, 
their attorney, and say that in the record and proceedings aforesaid 
and also in giving the judgment aforesaid there are manifest errors 
as hereafter stated, to wit: 

There is error in this, that the finding of the court upon the facts 
as aforesaid does not support the judgment aforesaid. 

There is also error in this, that the judgment aforesaid is 
127 not supported by the aforesaid finding of the court upon the 
facts. 

There is also error in this, that no finding aforesaid of the court 
upon the facts is sufficient to support the judgment aforesaid. 

There is also error 1n this, that the findin aforesaid of the court 
does not support the judgment aforesaid. | 

There is also error in this, that the special finding of the court 
upon the facts as aforesaid shows that the judgment ought not to 
‘have been for the plaintiffs in the circuit court as aforesaid, but 
ought to have been in favor of defendants in said court. 

There is error, in this that by the law of the land the finding and 
judgment aforesaid ought to have been in favor of said plaintiffs in 
error and against said defendant in error, and said plaintiffs in error 
pray that the judgment aforesaid for the errer aforesaid and other 
errors In the record and proceedings aforesaid may be reversed, 
overruled, and altogether held for nothing, and that they may be 
restored to all things which they have lost by occasion’ of the judg- 
ment aforesaid. | 


(y 
> 


EDWARD BACON. 


Attorney for Plaintiff- in Error. 


128 [|Endorsed:] No.1666. United Statesof America. Inthe 
Supreme Court. Lydia A. Bacon, David Bacon, John A. 

Montague, and Francis M. Ives, plaintiffs in error, vs. The Northwest- 

ern Mutual Life Insurance Company, defendant in error. Assign- 

ment of error. Filed Sept. 14th, 1885. H. M. Hinsdell, clerk. 

Edward Bacon, attorney for plaintiffs in error. 

129° ~To Henry M. Hinsdell, clerk of the cireuit court of the United 

States for the western district of Michigan: 


Sin: Whereas in action of ejectment lately pending in said court, 


‘ 
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in which action the Northwestern Mutual Life Insurance Company 
was plaintiff and Lydia A. Bacon, David Bacon, John A. Montague, 
and Francis M. Ives was defendants, judgement has-been rendered 
in favor of said piaintiff and against said defendants, as more fully 
appears of record; and 

Whereas said defendants desires without delay to carry said case 
on error into the Supreme Court of the United States: 

Please issue a writ of error in due form accordingly, wherein said 
defendants shall be named as plaintiffs in error and wherein said 
Northwestern Mutual Life Insurance Company shall be named as 
defendants in error. Let said writ of error be in proper form, ac- 
cording to the rules, statu-es, and pra-tice in such case made and 
provided. 

Dated December, A. D. 1884. 

Yours, Xce., KDWARD BACON, 
130 Attorney for Lydia A. Bacon, David Bacon, 
John A. Montague, and Francis M. Ives, as Plaintiffs in Error. 


[Endorsed :] No. 1666. The circuit court of the United States for 
the western district of Michigan, southern division. Lydia A. Bacon 
et al., plaintiffs in error, vs. The Northwestern Mutual Life Insurance 
Company, defendants in error. Precipe for writ of error. Filed De- 
cember 10th, 1884. H. M. Hinsdell, clerk. 


131 United States of America to the Northwestern Mutual Life 
[Insurance Company, Greeting : 

You are hereby cited and admonished to be and appear at.a 
Supreme Court of the United States to be holden at Washington 
on the second Monday of October next, A. D. 1885, pursuant to a writ 
of error filed in the oftice of the clerk of the circuit court of the 
United States for the sixth circuit and western district of Michigan, 
southern division, in which writ Lydia A. Bacon, David Bacon, John 
A. Montague, and Francis M. Ives are plaintiffs In error and vou, 
The Northwestern Mutual Life Insurance Company aforesaid, are 
defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiffs in error in said writ of 
error mentioned should not be corrected and why speedy justice to 

the parties in that behalf should not be done. 
132 Witness the Honorable 8. L. Withey, district Judge of the 

western district of Michigan, and holding there the circuit 
court of the Unites States for sald district, southern division, this 
LOth day of December, A. D. 1854. 
S. L. WITHEY, 

U.S. D’st. Judge. 
No. 1666. 

I hereby accept service of a copy of the within citation Dee. 10th, 
L884. 

CHAMPLIN & MORE, 
Att'ys for Northwestern Mutual Life Insurance Co. 
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['xrrep STATES OF AMERICA. 


Western District or MICHIGAN, | .. , 
County of Kent, j a 

Edward Bacon, of the city.of Niles, in said district, being first duly 
sworn, says that on the 10th day of December, 1854, in said county 
of Kent, he personally extended the within citation to John E. More, 
of the above-named firm of Champlin & More, who then signed the 
said form now above. 

EDWARD BACON. 

Subseribed and sworn to before me this 10th day of December, A. 
D. 1884. 

CHESTER B. HINSDELL, 
Clerk D'st. Court. 
133 [ Endorsed :| No. 1666. The circuit court of the United 
States for the western district of Michigan, southern division. 

Lydia A. Bacon, —-, plaintiffs in error, vs. The Northwestern Mutual 

Life Insurance Company, defendants in error. Citation. Filed Dee. 

10th, 1884. HH. M. Hinsdell, clerk. 

d4 UNITED STATES OF AMERICA, 88: 

The President of the United States to the honorable the judge S of 
the circuit court of the United States for the western district of 
Michigan, southern division, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between The Northwestern Mutual Life Insurance Company, plain- 
tiff, vs. Lydia Bacon, David Bacon, Francis M. Ives, and John A. 
Montague, defendants, a manifest error hath happened, to the great 
damage of the said defendants, Lydia Bacon, David Bacon, Francis 
M. Ives, and John A. Montague, and plaintiffs in error, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the par- 
ties aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinetly and openly, you send the 

record and proceedings aforesaid, with all things concerning 

1343 the same, to the Supreme Court of the United States, together 

with this writ, so that vou have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 10th day of December, in the year of our 
Lord one thousand eight hundred and eighty-four. 

[SEAL. ] HENRY M. HINSDILL, 
Clerk of the Circuit Court for the Sixth Circuit and 
Western District of Michigan. 


Allowed by— 
S. L. WITHEY, | 
U.S. Dist. Judge. . 


THE NORTHWESTERN MUTUAL 


LIFE 


INSURANCE CO, 


135 [Endorsed :] No. 1666. The Supreme Court of the United 

States. Lydia A. Bacon et al., plaintiffs in error, vs. The 
Northwestern Mutual Life Ins. Co., defendant in error. Copy. Writ 
of error. Lodged with clerk Dee. 10,1884. H. M. Hinsdill, clerk. 
Edward Bacon, att’y for plaintiffs in error. 


136 Know all men by these presents that we, Orville W. Cool- 

idge and Charles A. Chapin, of the city of Niles, in the 
county of Berrien and State of Michigan, and James G. Bacon, of 
the township Ontua, Cass county, Michigan, all as surities, are held 
and firmly bound unto The Northwestern Mutual Life Insurance 
Company, a corporation existing under the laws of the State of 
Wisconsin, in the full and just sum of tive hundred dollars lawful 
money of the United States, to be paid to the said corporation, its 
successor or assigns; for which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this 18th day of December, A. D. 
1884. 

Whereas in a suit lately depending in the cireuit court of the 
United States for sixth circuit and western district of Michigan, 
southern division, between the said Northwestern Mutual Life In- 
surance Company, as plaintiff, and Lydia A. Bacon, David Bacon, 
Join A. Montague, and Francis M. Ives, as defendants, judg- 

ment was rendered in favor of said plaintiff, said The 
137 Northwestern Mutual Life Insurance Company, and against 

the said defendants, Lydia A. Bacon, David Bacon, John A 
Montague, and Francis M. Ives, for the recovery of certain premises 
in the city of Niles, in the county of Berrien and State of Michi- 
gan, in value exceeding five thousand dollars, and the said defend- 
ants, Lydia A. Bacon, David Bacon, John A. Montague, and Fran- 
cis M. Ives, having obtained a writ of error and filed the same, 
together with a copy thereof, in the office of the clerk of said circuit 
court, to remove the record and proceedings in said suit into the Su- 
preme Court of the United States, and the said defendants also hav- 
ing obtained and served a citation, directed to the said The North- 
western Mutual Life Insurance Company, admonishing it to appear 
at a Supreme Court to be holden at Washington on the second Mon- 
day of October next, A. D. 1885: 

Now, therefore, the condition of this obligation is such that if the 
said defendants, Lydia A. Bacon, David Bacon, John A. Montague, 
and Francis M. Ives, shall proseeute their said writ of error to effect 
and answer all damages and costs if they fai! to make the plea 

good, then the above obligation to be void; else to remain 
158 in force and virtue. 


ORVILLE W. COOLIDGE. [t.s. 
CHARLES A. CHAPIN. L. § 
JAMES G. BACON. L. 8. 
— L. 8. 


Signed, sealed, and delivered in presence of— 
EDWARD BACON. 
S. BACON. [L.s.] 


72 LYDIA BACON ET AL. VS. 


STATE OF MICHIGAN, | 
; County of Berrien, | 


~ 8s: 


Orville W. Coolidge and Charles A. Chapin, of said county, being 
each severally sworn, depose and say that each of them has in the 
southern division of the western district of Michigan and in the 
county of Berrien or the county of Cass therein property liable to 
execution to an amount exceeding in value five hundred dollars 
over and above all his debts and liabilities. 


Subscribed and sworn to before me this 6th day of December 
A. D. 1884. 
CHARLES T. LARAMCORE, 
Notary Public p’r Berrien County, Mich. 
1389 Srate or MICHIGAN, | .. | 
County of Berrien, § wes 


James Bacon, being duly sworn, says he has in the southern di- 
vision of the western district of Michigan and in the county of Cass 
therein property liable to execution to an amount exceeding in value 
five hundred dollars over and above all his debts and liabilities. 


JAMES G. BACON, 


Subseribed and sworn to before me this 5th day of December, 


A. D. 1854. 
SAMUEL BACON, 
Notary Public. 
Approved : 


S. L. WITHEY, 
U.S. D'st. Judge. 


| Endorsed:] No. 1666. United Statesof America. In the circuit 
court of the United States for the sixth circuit and western district 
of Michigan, southern division. The Northwestern Mutual Life 
Insurance Company vs. Lydia A. Bacon, David Bacon, John A. 
Montague, and Francis M. Ives. Bond on writ of error. (No. 1666.) | 
Filed Dee. Ist, i884. H. M. Hinsdill, clerk. I apprehend that this 


. bond — sufficient, but have no personal knowledge. J. E. More. 
140 THe Unirep Strates OF AMERICA, | | 
Western District of Mich igan, Southern Division, | 


I, Henry M. Hinsdill, clerk of the circuit court of -the United 
States for the sixth circuit and western district of Michigan, do 
hereby certify that the foregoing is a true and compared copy of 
the files and records and the whole thereof in the proceedings of 
said court in said entitled cause. 

Witness my official signature and the seal of said court, at Grand 


| 


THE NORTHWESTERN MUTUAL LIFE INSURANCE CO, 73 


Rapids, this 9th day of October, in the year of our Lord one thou- 
sund eight hundred and eighty-five. 


(Seal of the U. S. Cireuit Court, Western District of Mich., ) 


{ Southern Division ‘ 
HENRY M. HINSDILL, Clerk. 
Endorsed on cover: W. Michigan C.C. U.S. No. 173. Lydia 
Bacon, David Bacon, Francis M. Ives,and John A. Montague, 
plaintiffs in error, vs. The Northwestern Mutual Life Insurance 
Company. Filed October 21, 1885. 
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OF THE UNITED STATES, FOR THE 
SIXTH CIRCUIT AND WESTERN DIS8- 
TRICT OF MICHIGAN—SOUTHERN 
DIVISION. 


FRANCIS M. IVES and 
JOHN A. MONTAGUE, 


Surviving Plaintiffs in Error, 


Va. 
THE NORTHWESTERN MUTUAL 
LIFE INSURANCE COMPANY, 


Defendant in Error, 


> 
RES ae 
Se 


: 
| DAVID BACON, 
g 
| 
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| Brief for Llaintitts in Error, 


EDWARD BACON, 
Of Counsel for Plaintiffs in Error. 
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NILES, MICHIGAN: 
MIRROR BOOK AND JOB PRINT. 
18858. 
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UNITEDSTATES OF AMERICA 
—IN THE— 


SUPREME COURT. 


Error to the Circuit Court of the United States 
for the Sixth Circuit and Western District 

of Michigan, Southern Division. | 

} 

LYDIA A. BACON, & Piaiinneal [pa conn” | 

| JOHN A. MONTAGUE and | 


FRANCIS M. IVES, 


Plaintiffs in Error, 
Vs. 
THE NORTHWESTERN MUTUAL 
LIFE INSURANCE COMPANY, 


Detendant in Error. 


BRIEF FOR THE PLAINTIFIS IN ERROR 


ee ee eee et: te. ~ 


STATEMENT OF THE CASE. 

This is an action of ejectment, commenced in June, 
1881; tried without a jury in May, 188  ; there is 3 
no bill of exceptions; there is a special finding of 


facts, filed on due request under R. 8. of [). S.. see- 


em sn, 


The plaintiffs in error have in vain done all in their power to 
limit the printing of the transcript in this case to the cor mon 
law record. 


a 
ee a 


Psd a alld 


tions 649, 700; (record, folio 115, 121): errors are 
assigned on said finding in effect that it is insuffi- 
cient to support the judgment for the plaintiff in the 
Cireuit Court, (record, folios 126, 127,) “thus pre- 
senting here the several questions of law affecting 
the merits of the case. 120 U.S. p. 30. ( Certain 
writings, appearing in the reeord, are referred to in 
the finding, namely: the stipulation, (folios 15, 21 ;) 
the mortgage and bond (folios 79, 85:) the opinion 
published in the 46th volume of Michigan 
Reports, commencing on page 107, said opinion 
being filed April 27th, 1581; a copy thereof ap- 
pearing in the record (folios 1O1, 198.) 

The finding has these words (fol. 116: “The contro- 
versy turns upon the legality of proceedings to fore- 
closea mortgage given by said (Solyman) Waterman to 
Anna H. Dickson on the last day named, (May 8th, 
1849,) to secure the payment of fourteen hundred 
dollars, purchase price of the property, (lot 27 iu 
William Justice’s plat of the village of Niles, Berri- 
en county, Mich,) payable in five equal annual in- 
stulments on the 29th dav of November, with inter- 
est quarterly each vear. The finding in legal effect de- 
termines from the evidence that the question as to the 
legality of said foreclosure must from facts and docu- 
ments duly set forth be decided according to the mer- 
its of the case. The finding, including the writings | 
therein referred to, as above mentioned, show the 
following facts : 

Solyman Waterman, in this case, the com- 
mon source of title, was, at the date of said mortgage, 
In possession of said lot and the owner thereof in fee 
simple; that at the commencement of this suit, Lydia 
A. Bacon, having purchased said lot from him 
was In peaceable possession thereof by the oth- 
er defendants in the court below, as her ten- 
ants, she claiming the lot in fee simple by deed from 
him to her, dated Oetober 16th. 

180. 


o 
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The finding has these words (folio 120): “ An 
uvreement, referred to in the body of said mortgage, 
as having been made between the parties to the 
mortgage ou the 29th day of November, 1848, adopt- 
ed and made part of the mortgage, was not recorded, 
nor was the bond, mentioned in said mortgage, re- 
corded. Reference is hereby made to the original 
mortgage, marked detendant’s exhibit number 2, 
introduced in evidence by tne defendant and filed in 
this cause, for the terms thereof.” 

Said exbibit at folio SO has words as follows :-— 
* According to the terms and conditions of the ayree- 
mens made between the parties on the 29th day of 
November, 1548. reference to which is hereby made, 
and the same in all its terms and conditions is adopt- 
ed and made part of this mortgage.” This agreement, 
dated November 29th, 1845, was uever put in evi- 
dence and its contents are unknown. The writing, 
exhibit 2, known as the mortgage, does not contain 
all the conditions Ol) which it depends, but refers 
for unknown conditions to the agreement. Said 
mortgage contains a remarkable reservation of spe- 
cial rights, fully appearing in folio 80. and. set 
forth in the finding (folio 120) as iollows: 

“There is a stipulation in said morigage giving 
the mortgagor a right fo pay any sum not to exceed 
one thousand dollars ot the tourteen hundred dollars 
thereby secured to be paid at any time before the last 
installinent should he paid, by a bond and norte ive 
well securing such sum on other real estate on said 
village of Niles.” 

The alleged foreclosure of mortgage, given by Sol- 
yman Waterman to Anna H. Dickson, was by adver- 
tixement, first published in December, 1852, the pro- 


ceedings being® described in the finding. (Fviios, 
118, 119, 120.) After such foreclosure, the moriga- 
gee took possession of said lot (20, 15,) made a con- 
veyance of the lot to Malcolm Croftoot, who convey- 
ed to Edgar Reading. In August, 1868, Soly- 
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man Waterman commenced against Edgar Reading, 
in the Cirenit Court for the county of Berrien in the 
State of Michigan, a suit of ejectment for said lot, 
(folio 12) and in November, 1880, recovered judg- 
ment in said suit, in the usual form of ejectment,— 
(Folios 46, 47, 102.) there being no claim for im- 
provements (3). 

In April, 1881, the Supreme Court of Michigan 
reversed said judgment and remanded the case to 
serrien Cireuit Court tor a new trial, where said suit 
is still pending. The North Western Mutual Life 
Insurance Company, by foreclosure of a mortgage 
given by Edgar Reading, in 1874, obtained his claim 
through a master’s deed, executed in October, 1879, 
(folios 116, 29,) and after the said decision of the Su- 
prame Court of Michigan, the said Company, though 
having control of the defence, in the suit in the State 
Court, and though having obtained said decision, 
nevertheless, to obtain certain advantages in gaining 


possession without waiting for the determination of 


said suit, commenced in June, 1881, the action 
of ejectment now here, fo recover POSSsession of the 
lot aforesaid. 

Such is the effect of the statutes of Michigan that 
Solyman Waterman, if successful on the new trial 
ordered by the State Supreme Court in his case, 
would have recovered, not the lot in question, but its 
ralue, without any buildings or improvements, to be 


legally claimed by Edgar Reading or his assigns. 


MICHIGAN REVISED STATUTES OF 1846. 
CHAPTER 150. 

Of the foreclosure of mortgage by advertisement : 

sec, 1. Every mortgage of real estate, containing 
therein a power of sale, upon default being made’ in 
any condition of such mortgage, may be foreclosed 
by advertisement, in the cases and in the manner 
hereafter specified. 

pec, 2, 7% entitle any party to give a notice as 


‘ 


ee 
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hereinafter prescribed and to make such foreclosure, 
it shall be requisite, 

1. That some default in a condition of such mort- 
gage shall have occurred, by which the power to sell 
became operative. : 

2. That no suit or proceeding shall have been in- 
stituted at law to recover the debt then remaining 
secured by such mortgage, or any part thereof; or if 
any suit or proceeding has been instituted, that the 
same has been discontinued, or that an execution up- 
on the judgment rendered therein has been returned 
unsatisfied, in whole or in part; and, 

3. That the mortgage containing such power of sale 
has been duly recorded ; and if it shall have been 
assigned, that all the assignments thereof shall have 
been recorded ; 

4. In cases of mortyages given to secure the pay- 


ment of money by installments, each of the install- 


ments mentioned in euch mortgage after the first, 
shall be taken and deemed to be a Be parate and inde- 


pendent mortgage, and such mortgage for each of 


- such installments may be foreclosed in the same man- 


ner, and with the like effect as if such separate mort- 
gages were given for each of such subsequent install- 
ments, and a redemption of any such sale by the 
mortgagor shall have the like effect as if the sale for 
such installments had been made upon an independ- 
prior mortgage. 

Sec. 3. Notice that such mortgage will be fore- 
closed by a sale of the mortgaged premises, or some 
part of them, shall be given by publishing the same 
for twelve successive weeks, at least once in each week, 
i a newspaper printed in the county where the 
premises intended to be sold, or some part of them, 
are situated, if there be one; and if no newspaper be 
printed in such county, then such notice sha!l be 
published in a paper published at the seat of govern- 
ment. 

Sec, 4. Every such notice shall specify, 
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1. The names of the mortgagor and of the mort- 
gagee, and the assignee of the mortgage, if any ; 

2. The date of the mortgage and when recorded. 

3. The amount claimed to be due thereon at the 
date of the notice ; and 

4 A description of the mortgaged premises, con- 
forming substantially with that contained in the 


mortgage.” 


Sec 8. “The mortgagee, his assigns, or his or their 
legal representatives, may fairly and in good faith, 
purchase the premises so advertised, or any part 
thereof, at such sale.” 


There never has been any amendment that could 
effect the case now here. 
See Howell’s statute of Michigan, Chapter 293. 


ERRORS RELIED UPON. 
The samé being made to appear by the finding 
and mortgage exhibit 2, therein referred to. 


I, 

The plaintiff’s in error, being at the commence- 
ment of this suit, in peaceable possession, which must 
have been taken or confirmed by virtue of the judg- 
ment in the suit in the state court, were entitled to 
retain their possession until final judgment on the 
new trial ordered by the Supreme Court of Michi- 
gan, or until the termination of said suit, which is 
still pending. 


Il. 

The finding is insufficient to support the judgment 
because it fails to show whether or not the possession 
by Edgar Reading was abandoned and because it 
does not show that the possession of any plaintiff in 


7 
error originated illegally, or did not originate by 
proper writ of possession under the judgment in the 
state court, or that there was any failure to pay the 
one thousand dollars, with a bond and mortgage, 
within the time limited by the reservation in the 
mortgage or afterwards. 

Said sum necessarily included all that was claimed 
as unpaid in the foreclosure by advertisement, where- 
in the alleged sale took place, March 15, 1853, 
(folio 118-119,) while the time limited for the pay- 
ment of the one thousand dollars with the bond and 
mortgage could not have expired prior to November 
29th, 1853, or November 29th, 1854. The finding 
does not show the non-payment of any instalment 
becoming due after December, 1852, and does not 
show what was done or left undone under the reser- 
vation in the mortgage. and does uot show that the 
purchase by the mortgagee at the mortgage sale, 
March 15th, 1853, was made “fairly and in good 
faith,” as required by the statute, and is silent as to 
‘ buildings and improvements.” 


IT. 


The power of sale contained in the mortgage nev- 
er became operative because the time limited for the 
payment with the bond and mortgage of all the mo- 
ney mentioned in the notice of mortgage sale did not 
expire until long after such sale and because the 
agreement, dated November 29th, 1848, and contaln- 
ing conditions of the mortgage, exhibit 2, was never 
recorded, and these conditions are left unknown. 


IV. 

The power of sale contained iu said mortgage, ex- 
bibit 2, was never duly executed. The notice of 
mortgage sale did not give the date of the mortgage, 
but in place thereof, gave an untrue date, said notice 
during more than half of the twelve weeks of publi- 
cation required by law, was without the signature of 
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the mortgagee and appeared to have the signature of 
another person. Said notice in all its publications, 
except the first two, had a date, indicating that said 
notice originated less than twelve weeks before the 
day for mortgage sale, March 15th, 1853. Folios 
118, 119, 120; 16 to 20. 


V. 

The finding declares that the controversy turns on 
the legality of the proceedings to foreclose by udver- 
tisement (116) and necessarily implies that the plain- 
tiffs in error were entitled to judgment in their fa- 
vor if such proceedings were illegal, and inasmuch 
as the facts and documents aforesaid, show said pro- 
ceedings to be illegal, it appears that the plaintiffs 
in error are entitled to judgment in their favor. The 
finding raises all possibie presumptions in tavor of a 
judgment for the plaintiffs in error and the legality 
of their possession if the proceedings to foreclose by 


advertisement were illegal. 


ARGUMENT. 
4 
The finding of facts is no more than a special ver- 
dict. No facts not therein stated, can be supplied. 
No inferences of fact except those which no possible 
evidence could remove, can be made. The evidence 
is no part of the common law record on which this 
case now here depends. , a 
French v. Edwards, 21 Wall. 147. 
Wood v. Weimer, 104 U.S. 787. 
Allen v. St. Louis, 120, U.S. 30. ' 
Tillman v. Fuller, 13th Mich. 120. 
Donahan v. Wards Estates, 40 Mich. 30. 
Yelverton v. Steele, 40 Mich. 540. 
Goodrich v. City of Detroit, 12 Mich. 


ee es 
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A 

There has never been in this controversy any claim 
of title under the statutes of limitations, or that Soly- 
man Waterman lost any rights by any such statute, 
aud if he is to be accused of any laches, it is certain 
that the evidence might have beén sufficient to show 
that he was not guilty; there is no finding that he 
was guilty nor is any laches or neglect on his part 
mentioned in the finding; on the contrary, it is de- 
clared that the controversy turned on the legality of 
the proceedings tu foreclose by advertisement, and 
thereby is an exclusion of auy question as to laches 
or any possibility that the controversy shall turn on 
any such question, or on any question other than 
that in relation to the legality of said proceedings to 
foreclose. 

II. 
POSSESSION, 

The stipulation in the State court (37, 41) repeat- 
ed (52, 56) is immaterial here; it was only evidence in 
unother suit for another cause of aetion, to wit: the 
ejectment of Solyman Waterman from his possession 
prior to his suit. Suid stipulation, by its first lines, 
is declared to be for the purposes of said suit ; it was 
signed on behalf of Solyman Waterman after he had 
conveyed away the lot described in the declaration 
It was filed Nov. 8th, 1880 (40.) His deed was 
dated October 16th, 1880. (120.) Admissions in 
one suit create no estoppal in another. 

Jacobson v. Miller, 41 Mich. 99. 
Keyser v. Sutherland, 59 Mich. 465. 
A, 

The admission in paragraph eight of the stipula- 
tion in the State court, that Solyman Waterman sar- 
rendered possession, is the basis of the decision, 46 
Mich. 107, but for the purposes of the suit now nere, 
the new stipulation was made (15, 2L) in which said 
section eight is reformed (20,) so as to take the sur- 
render out of this ease. 
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It declares that the mortgagee took possession ; 
the finding is in accordance therewith. (116.) No 
surrender is mentioned in the finding; itis excluded 
from this case. 

The finding declares that “the controversy turns 
on the legality of the proceedings to foreclose a mort- 
gage given by said Waterman to Anna H. Dickson.” 

These wo.ds must be taken in connection with the 
closely preceding words: “This action of ejectment 
was commenced in June, 1881,to recover possession of 
lot 27 of William Justices’ plat of the village of Niles, 
Berrien county, Michigan, of which premises de- 
fendants were then in possession, the said defendant, 
Lydia A. Bacon, claiming title and the other de- 
fendants claimed possession under her as tenants or 
otherwise.” (115.) 

The conclusion of the Circuit Judge at the end of 
his finding is that the foreclosure proceedings were 
legal, and this conclusion is made the only cause for 
finding “that said defendants, unlawfully at the time 
of the commencement of the suit, withheld said prem - 
ises and the possession thereof from the plaintiff.’ — 
The necessary meaning is that if the proceedings to 
foreclose the Waterman mortgage were illegal, the 
controversy ought to be decided in favor of the de- 
fendants in the Federal Circuit Court, the plaintiff 
could not recover and the defendants were lawfully 
in possession. That the controversy here, unlike 


we ress that on the record before the Supreme Court of Mi- 
Aw >» “thigan, depends on the legality or illegality of the 


t 


foreclosure proceedings, and not on any claim to 
possession which Edgar Reading ever had and on 
which said Supreme Court decided that the case did 


turn whether the foreclosure proceedings were le- 
gal or illegal, It is evident that if the foreclosure 
proceedings were illegal and the legal title remained 
in Solyman Waterman, his grantee might legally 
enter into possession under such title. It is 
evident that if the grantee of Solyman Wa- 
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terman, at the commencement of this suit, held 
the legal title and was in peaceable possession 
of the premises in question, this possession was 
legal, whether the entry by which it commenced was 
on finding the premises vacant, on surrender by Ed- 
gar Reading, or even by force, followed by continu- 
ed peaceable occupancy. The finding is inconsistent 
with any theory such as that this possession was un- 
lawful it the foreclosure proceedings were illegal.— 
There is nv finding that the possession originated il- 
legally in any way. No such illegality of origin can 
be presumed; such. presumption would not ouly be 
«a matter of fact not found and resting on inference 
or argument, but would be contrary to the finding 
which depends for all its effect on the conclusion 
that the foreclosure was legal. 

The fiading leaves the by Edgar 
Reading entirely disconnected with the subsequent 


possession 


possession by the plaintiffs in error, but necessarily 
means that the possession by Elgar Reading termi- 
nated, is out of existence and out of this case; it ad- 
ded nothing to the legil effect of the foreclosure on 
which this case must turn. 

The possession of the plaintiffs in error belonged 
to one side of the controversy. There is nothing in 
the finding to entitle the defendant in error to recov- 
er by reason of the prior possession of Edgar Read- 


ing if the foreclosure was illegat. Every presump- 


tion in aid of the peaceable possession of the pliin De. theorery 


tiffs in error is left in full force. 

If the mortgage, exhibit 2, was not legally fore- 
closed in 1853, Edgar Reading may have known 
that it was paid or that the rents and profits during 
the long occupancy unter the mortgige, were more 
than sufficient to pay it, and may have known that 
any consent to such occupancy had been revok- 
el or would be revoked ; or for any reason to him 
seeming sufficient, he may have abandoned his pos- 
session und ended its effect in this suit. 


Recah 
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Sabariego v. Maverick, 124 U. 8. 207-8, 
in which, at top of page 298. is the following lan- 
guage : | 

“That is to say the defendant’s possession is in the 
first instance, presumed to be rightful. To overcome 
that presumption, the plaintiff, showing no better 
right by a title regularly deduced is bound to prove 
‘that being himself in prior possession he was depriv- 
ed of it by a wrongful intrusion of the defendant, 
whose possession therefore, originated in a trespass.” 

Also at top of page 299 is the following: 

“It therefore appears that prior possession is sufhi- 
cient to entitle a party to recover in an action of 
ejectment only against a mere intruder or wrong do- 
er, or a person subsequently entering without right.” 

Gamble v. Horr, 40 Mich. 565. 
Farmer v. Drescal, 45 Mich. 337. 
Newton v. Doyle, 38 Mich. 649, 650, 


In Newton v. Kay, 30 Mich., 382, the court ‘says 
as to rights of mortgagees in possession: “What- 
ever authority exists in such a case originates in the 
license and not in the mortgage, and forms no part 
ofthe-origttat-comtract. see 
iie-tigulation-(40),-enk~thelinding (116) -ex- 
clude the license from this case. | 

Presumptive right of the mortgagor to eject the 
mortgagee, 

Humphrey v. Hurd, 29 Mich., 44 
Ferris v. Wilcox, 51 Mich., 107. 


B 

The finding is entirely consistent with legal pos- 
session in the defendant’s in error by the execution 
of a writ of possession, issued on the judgment in the 
state court mentioned in the finding, or by the effect 
of said judgment prior to its reversal in legalizing 
their existing possession. 

Huntington v. Farkson, 7 Hill, 196. 
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13 
Mason vy. Kel!ogg, 38 Mich. 143. 
Gower v. Quinlan, 40 Mich. 575. 
Howell’s Statutes, section 7827-7828, as follows: 
“If the plaintiff shall have taken possession of the 
premises by virtue of auy recovery in ejectment,such 
possession Shall not in any way be affeeted by the 
vacation of any judgment, as herein provided; and 
if the defendant recover on any new trial hereby au- 
thorized, he shall be entitled to a writ of possession 


_in the same manner as if he were plaintiff. 


Upon any new trial granted as here- 
in provided, the defendant may show any matters in 
bar of a recovery which he might, show to entitle 
him to the possession of the premises if he were the 
plaintiff in the action.” 

The defendant in error could not by voluntary 
change of forum while claiming great advantages un- 
der the opinion filed in the suit in the State Court, 
deprive plaintiffs in error of any of the benefit of said 
suit to stop the running of the statute of the statute 


»f limitations. 


The action of ejectment, commenced by Solyman 


Waterman, was not barred. 
Stambaugh v, Snoblin, 32 Mich. 297. 


The defendant in error cannot: reasonably claim 
here under the opinion filed in the suit in the state 
court, all that could be claimed thereunder in the 
said court. and much more, and at thesame time ask 
this court to disregard benefits of said‘ sait to the 
plaintiffs in error, as to the statute of limitation or as 
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ITT. 
The claim of the North Western Mutual Life 
Insurance Company that the plaintiffs in error are, 


by the opinion of the Supreme Court of Michigan, — 


46 Mich., 107, estopped from insisting on any ille- 


_gality on the foreclosure by advertisement, is invalid. 


A 


The common law, excluding estoppels by a single 


judgment in an action of ejectment renderecLupenre 


veudiet is in full force in Michigan, excepting modi- 
fication by the statute. Howell’s Statutes, section 
7821. “Every judgment in the action of ejectment 
rendered upon a verdict, shall be conclusive as to the 
title established in such action, upon the party 
against whon the same is rendered, and against all 
persons claiming from, through, or under such par- 
ty, by title accruing after the commencement of such 
action, subject to the exceptions hereinafter contain- 
ed.” | 
pec. 7822. The court in which such judgment 
shall be rendered at any time within three years 
thereafter, upon the application of the party against 
whom the same was rendered, his heirs, executors, 
administrators or assigns, and upon payment of all 
costs and damages recovered thereby, shall graut a 
new trial in said cause.” | 

The Supreme Court of Michigan, construing these 
statutes in Keyser v. Sutherland, 59 Mich. 465, uses 
the following language: 

“A party is entitled to but one trial, as a matter of 
right in this state, in an action of trespass, while in 
ejectment, upon payment of costs of the first trial, he 
has an absolute right to another trial, of which no 
court can debar him, How. Stat. section 7822 ; Den- 
nison v. Genessee Circuit Judge, 37 Mich. 285. <A 
single judgment in ejectment is not necessarily final 


for any purpose. 
Rice v. Auditor General, 30 Mich. 13-14.” 
See also Busch v. Nestor, 62 Mich. 383. 


Ne 
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Cook v. Judge of Kent county, 37 N..W.Rep. 
909. 

Strother v. Lucas, 12 Pet. 409. 

Miles v. Caldwell, 2 Wall. 35. 

Equator Co. v. Hall, 106 U. 8. 87. 


Britton v. Thornon, 112 U.S. 53 


There was but one judgment in the state court— 
namely that of Solyman Waterman. Folio 120. 

“No opinion, witlfout any judgment, could create 
an estoppel if the judgment could not. 

The declaration in the State court (31,) states the 
possession aud ejectment of Solyman Waterman on 
the first day of July, 1868; the declaration in the 
case now here, states the possession and ejectment of 
the North Western Mutual Life Insurance Company 
in June, 1881. (Folio 1.) ‘These declarations are for 
different causes of action; there is no judgment in 
the suit in the State Court, and there is no estoppel 
to shut out the truth in the case now here. ) 

Cromwell v. County of Sac, 94 U.S. 354, 356, 
358. This decision is cited and followed 
in Jacobson v. Miller, 41 Mich. 96. 

The opinion of Waterman y. Reading, 46 Mich. 
107, was open to review by the Supreme Court of 
Michigan, according to the practice of said court, 
whenever the case should appear there again on re- 
turn to writ of error after the new trial ordered. 

Wagnor v. Eggleston, 46 Mich. 610. 


In this case, when it was for second time on writ 
of error before said court, Judge Cooley, in render- 
ing the unanimous decision, said : 

- “But even now the plaintiff does not abandon his 
former construction of the proposition, but contends 
that it should be understood as speaking from the 
time of acceptance. As this was the point on which 
the case chiefly turned when here before, it is appa- 
rent that we are asked to review and reverse the tor- 
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mer decision. We should do so if we believed it 
incorrect, but we do not.” 

The same court, in Larzaleer v. Starkweather, 38 
Mich. 100, uses the following language : 

“The reasoning in an opinion is not that of the 
court, but of the judge who prepares and delivers it. 
It may or may not be considered sound and unan- 
swerable, and as such, is the subject of criticism. The 
conclusion arrived at and announced upon the sev- 
eral questions discussed and essential to a proper dis- 
position of the case is that of the court, and in con- 
curring such conclusions, it is not generally supposed 
or understood that every thing contained or said in 
the opivion is thereby unqualifiedly and unques- 
tionably adopted as the opinion of the court.” 


CO 
Any judgment of any court of record in Michigan 
may be reconsidered and set aside long after the 
term of court at whioh it was entered. 
Campau v. Coates, 17 Mich. 235. 
Van Rensalear v. Whiting, 12 Mich. 449. 


D 

The defendant in error ought not to succeed by 
mere change of 40am to deprive the plaintiffs in er- 
ror of a right to have the opinion aforesaid reviewed 
and to render such opinion conclusive in this court, 
when it would not be conclusive in the Supreme 
Court of Michigan. The detendant in error could 
not by voluntarily leaving the suit in the State court, 
pending and undecideds and commencing the new 
suit in the Federal Court, cause the opinion of the 
Supreme Court of Michigan to have any more effect 
in this court than it would have hau in the Supreme 
Court of Michigan, had the case gone there again, 


after the new trial ordered. 
Ex Parte Fisk, 113 U.S. 725. 
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“Nor does the language of the court in Dunean vy. 
Gregan, 101 U. 38. 810 go so far. When it is there 
suid that ‘the circuit court has no more power over 
what was done before the removal than the State 
Court would have had if the suit had remained, it 
is In effect affirmed that it has at least that muelh 
power.” 

The opinion disposes of the case presented by the 
record before the Supreme Court of Michigan, with- 
out touching any question now left in the contro- 
versy. The decisive words are these, 46 Mich., 109: 
“We think it would be eatirely wrong to allow a 
inortgagor wuo has deliberately and intentionally 
yielded up possession to a claimant, whose rights, if 
any, are derived from his own contract, to treat the 
possessiun as tortious and bring ejectment without 
either notice or payment. We have no doubt that 
Mrs. Dickson and her grantees were lawfully in pos- 
session Whether the foreclosure was regular or not, 
an that they could not be ousted by ejectment. 

In Northern Bank v. Porter township, 110 U. 8. 
615, are the following words: 

Sut this court said in Cohens v. Virginia, 6 
Wheat, 264, and again in Carroll v. Lessee of Car- 
roll, 16 How. 275, 287, that it was a maxim not to 
be disregarded that geueral expressions in every 
opinion, are to be taken in COMMETT Ion with the Case 
in which those ex pressions are used. if they £0 
hevond the case, they may be respected, but onght 
not to control the judgment in a subs: quent sutt 
when the very point is presented for decision.” 

Van Vieet v. Blackman, 39 Mich., 732. 


fy’ 


The opinion, 46 Mich., 109, immediately alter the 
last quotation (hereirom, contains these words: 

“Inasmuch as the controversy hereafter may pre- 
sent some new features, we ale obliged to cousider 
che Gucslions raised uncer the foreclosure itself. 
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These questions arise touching the notice of sale and 
the sheriff's deed.” 

These words imply that the controversy is not to 
be closed by the opinion; is to continue as an open 
controversy ; that it may not be coufined to the suit 
before the court; that it may come in some other 
suit or suits, among which might be a suit in equity 
to redeem. The opinion. made no attempt to de- 
scribe or limit the new features that might after- 
wards be presented; they might be in matters of 
fact or matters of law, and might even ina suit then 
before the court, be sueh as to make substantially a 
new case. The words last above copied from the 
opinion plainly indicate the intention of the court to 
decide no questions except those raised concerning 
the notice of sale and sheriff’s deed. The opinion 
nowhere says that on the record before the Supreme 
Court of Michigan, no other questions could be 
raised, and nowhere says that with the new features 
that might in the future be presented in the contro- 
versy, no other questions could arise. On the con- 
trary, the implication is clear ghat with the new 
features that might be presented, might come ques- 
tions for decision other than those raised on the 
record as it existed at the time of the opinion or de- 
cided in the opinion, and such questions the court 
intentionally leaves undecided.” 

The decision contains no instruction that on any 
future trial where new features might be presented, 
the ease should be taken from the jury; no such in- 
struction could be reasonably given without knowing 
or defining what these new features might be. The 
decision ents with the declaration of the inabitity of 
the court to render final judgment and an uneondi- 
tional order for a new trial. This order, in connec- 
tion with the words of the court as to new features to 
be presented, means that on the new trial in the open 
controversy, Edgar Reading, or his grantee, would 
have a chance to prevail and the court did not intend 
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to decide in advance against him. 
Jacobson vy. Miller, 41 Mich. 98, 100. 

The opinion must show with sufficient certainty, 
what was decided and nothing can be assumed in ad- 
dition thereto. 

Detroit R. R. Co. v. Guthard, 114 U.S. 137. 

Ingraham v. Dawson, 20 Howard, 491. 

Supervisors v. Kennicot, 94 U. S. 499. 

Gross v. U. 8. Mortgage Co. 108 U. 8. 486-7. 

Adams Co. v. Burlington and Mo. R. R. Co. 
112 U.S. 128-9. 

Boyd vy. Alabama, 94 U. 5., 646. 


%, 


The opinion can be no estoppel in any mat- 
tor where it is uncertain and ambiguous. 
Russel v. Place, 94 U. 8S. 606. 
Campbell v. Rankin 99 U. 3. 261. 
St. Clair v. Cox, 106 U.S. 351. 


im Ss 
THE LAW OF THE CASE. 

No question under the reservation in the mort- 
gaye or as to the statutory requirement for record- 
ing the mortgage before foreclosure by advertisement, 
was in the State court, ever presented or decided. 


The opinion of the Supreme Court of Michigan 
ought to have no greater effect in the Federal Court, 
us the law of the case, than it would have in the state 
court. No voluntary removal of the controversy in- 
to the Federal Court by either party or his assigns, 
ought to give any advantage by extending the legal 
effect of the opinion to any matter not therein actu- 


ally decided and tharein made resadjudicata without 


uncertninty or ambiguity. The state court, on the 


new trial ordered, was not concluded as to any ques- 
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tion of fact to be tried, and the opinion did not fix 


any matter of tact, 
White v. Campbell, 25 Mich. 471. 
Marcott v. Marquette, Houghton & Ont. R,R, 
Co. 47 Mich. 5. 


f? 
(A: 


If the State Supreme Court had intended to decide 
that on the new trial, unconditionally ordered Soly- 
man Waterman could never recover, the order for a 
new trial would never have been made as it was. 

” Mynning v. Detroit L. & N. R. Co. 35 N. W. 
Rep. S11. 
In Parcels v. Johnson, 20 Wall., 654, the lan- 
guage of this court is as follows: 

“The judgment of the Supreme Court of Missouri, 
brought up in this case, is one of reversal only and 
remanding the suit to the inferior court for further 
proceedings in aceordance with the opinion deliv- 
ered and filed. The cause was sent back, therefore, 
for a new trial or a new hearing. Upon such trial 
or hearing the inferior court ean proceed to render a 
new judgment, not inconsistent with the opinion, 
and that judgment may, in its turn, be taken to the 
Supreme Court for examination.” 

No decision here, construing the reservation, de- 


elaring rights thereunder or declaring the power of 


sale inoperative, because there was no sufficient com- 
pliance with the statute requiring the mortgage to be 
duly .ecorded, would be inconsistent with the opin- 
lon. 

ln MaComb v. Knox County, 91 U. S. 2, is the 
following language : 

“The Court of Common Pleas was not directed .to 
enter a judgment rendered by the Supreme Court 


and carry it into execution, but to proceed with the 


ease according to law. The Supreme Court, so far 


from putting an end to the litigation, purposely left 


it open.” 


21 


See also Ex Parte French, 1 Otto, 423. 

Inasmuch as there is no judgment, the opinion is 
not 7s adjudicata or the law of the case on any 
question not therein decided, even if such question 
might have been presented or was actually presented. 

Cromwell v. Coupty of Sac, 94 U.S. 354- 
om, : 
dob. 

Jacobson v. Miller, 41 Mich. 90. 


The words of this court in Brooks y. Missouri, 
124 U.S. 400, concerning the opinion of a State 
Supreme Court which disposed of a case withour de- 
ciding a question presented, are us follows: 

“It disposed of the supposed constitutional ques- 
tion presented in the argument without a direet 
decision, upon a ground which cannot be reviewed 
by us, and which was not evasive merety, but real. 
Chouteau v. Gibson, 111, U. S., 200. Adams 
County v. Burlington & Missouri R. R., 112 U. &., 

23, 126, 127. Chapman v. Goodnow, 123 U.S., 
540, 548. Such being the case, the decision of the 
alleged Federal question was not necessary to the 
judgment rendered and consegently is not sufficient 
to give us jurisdiction. 

Murdock v. Memphis, 20 Wall., 590, 563.” 


As to construction of opinions, see 
West v. Brashear, 14 Peters, 51. 
Northern Bank v. Porter Tp., 110 U. 8. G1o. 
No estoppel without final judgment. 
Reed v. Proprietors, &e., 8 How., 291. 
City of Aurora v. West, 7 Wale 82. 
Bucher v. Cheshire R. R. Co., 125 U.S., 578-9. 


B 
Ifthe new trial had been ordered without any 
opinion filed, there would have been no law of the 
ease. There was no final judgment in the State 
Court to raise any implications or presumptions to 
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sustain it. The only judgment was in favor of 
Solyman Waterman that he was owner on fee, 
was entitled to possession. There is neither law nor 
reason to extend the opinion to questions that might 
have been decided; and here are applicable all the 
decisions of this court, declaring that there is no res 
adjudicala as to the most important constitutional 
questions presented to State Supreme Courts, but 
omitted in opinions affirming final judgments by 
deciding other questions undecided. Especially, 
Detroit R. R. Co. v. Guthard, 114 U.S., 137. 


There can be no estoppel to prevent the plaintiffs 
in error from having the benefit of any legal truth 
involved in this case as to anv matter on which the 
opinion of the Supreme Court of Michigan is uncer- 
tain or ambiguous. 

Bigelow on Estoppel, 4 Ed. p. 57, see. 6 and 
cases therein cited. 
Russell v. Place, 94 U.S: 608-610. 


“To render the judgment conclusive, it must ap- 
pear by the record of the prior suit that the particu- 
lar matter sought to be concluded was necessarily 
tried or determined, that is, that the verdict in the 
suit could not have been rendered without deciding 
that matter; or it must be shown by extrinsic evi- 
dence, consistent with the record, that the verdict and 
judgment necessarily involved the consideration and 
determination of the matter.” * . (610.) 
» “According to Coke, an estoppel must be certain 
to every intent ;” and if upon the face of the record 
any thing is left to conjecture as to what was neces- 
sarily involved and decided, there is no estoppel in it 
when pleaded, and nothing conclusive in it when ot- 
fered in evidence. See Aiken v. Peck, 22 Vt. 260, 
and Hooker v. Hubbard, 102 Mass. 245.” 
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C 
The parts of the opinion aforesaid concerning the 
questions raised as to the notice of mortgage sale and 
the sheriff's deed are not conclusive in the case now 
here because they were not necessary to the decision 
of the case presented in the record before the court 
at the time of the opinion, and which was expressly 
disposed of in the opinion without any thing in rela- 
tion to said notice of sale or deed; and because they 
were made in advauce for so:ne case to apoear after- 
wards, with new and unknown features, therefore they 
are no better than oditer dicta. 
Northern Bank v. Porter Tp. 110 U.S. 615. 

Van Vleet v. Blackman, 39 Mich. 732. 


The opinion of the Supreme Court of Michigan 
and any admissions and stipulations by the parties 
set forth in the record before said court, come into 
existence in the suit of Watermen v. Reading, after 
both parties had parted with all their rights to the 
land in question ; and inasmuch as said suit is pend- 
ing and without any final judgment, it does not ap- 
pear how the pendente lite purchasers can here be es- 
topped by any such stipulations, admissions or opin- 
ion in such suit, signed subsequent to their purchases. 


a 


There are presented now here, new features in the 
controversy concerning which the opinion of the 
Supreme Court of Michigan is not res adjudicata, and 
the questions arise which were neither presented nor 
decided in said court and therefore are open for de- 


cision in this court. 
Bovd v. Alabam, 94 U. 3S. 646. 
Cromwell v. County of Sac. 94 U. 8S. 354. 
Russell v. Place, 94 U.S. 606. 
Furguson v. Smith, 3 N. E. Rep. 867. 
Commercial Union Assurance Co. v. Scam- 

mon, 12 N. E. Rep. 326. 

Umlauf v. Umlauf, 6 N. E. Rep. 456. 
Blenner vy. Coerger, 42 Ill. 497. 
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[In Batty v. Snook, 5 Mich. 259, 249, the Supreme 
Court of Michigan uses the following language : 

“Once a mortgage always a mortgage, may be re- 
garded as a maxim of the court. Equity is jealous 
of all contracts between mortgagor and mortgagee, 
by which the equity of redeinntion is to be shortened 
or eat off. The mortgagor mav_ release the equity 
of redemption to the mortgagee for a good and valu- 
able consideration, when done voluntarily, and there 
is no fraud and no undue influence brought to bear 
upon him for that purpose by the creditor. But it 
cannot be done bya cotemporaneous or subsequent 
executory contract, by which the equity of redemp- 
tion is to be forfeited ifthe mortgage debt is not paid 
ou the day stated in such contract, without an aban- 
doumeut by the court of those equitable principles it 
has ever acted on in relieving against penalties and 
forfeitures,” 

Also, in Ferris v. Wileox, 51 Mich., 108 are the 
following words : 

“If, upon the face of the papers, examined in the 
light of surrounding facts, there were any doubt of 
the intent, the law taking notice of the advantage 
the creditor must always have over his debtor whose 
property he holds in mortgage, would give the debtor 
the benefit of the doubt, and hold his equity of re- 
demption to be still existing. 

Odell v. Montross, 68 N. Y. 499. 
Trucks v. Lindsey, 18 Lowa, 504. 


Montgomery v. Speet, 55 Cal. 359.” 


In Chicago and Vincennes R. R. Co. v. Fosdick, 
106 U.S. 71, this court uses the following language : 
“The right to redzem is a favorite equity and will 
not be taken away, except upon a strict compliance 


with the steps necessary to divest it. 
Bigler v. Waller, 14 Wall. 297. 


Shillaber v. Robinson, 97 U. S. 68.” 


ee 
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The new features here presented show that the 
power of sale contained in the mortgage exhibit 2, 
Was not operative at the time of the sheriff’s sale in 
March, 1853. This feature of the case received at- 
tention for the first time on the trial of this ease iu 
the Federal Court in 1883, (folios 111, 114) and is 
presented as a question of law and construction by 
the words of the mortgage, reserving to Solyman 
Waterman at any time before the time for making 
the last payment, the right to pay one thousand dol- 
lars with a bond and mprtgage, which must be ac- 
cording to the unkuown terms and conditions of the 
agreement, dated November 29ch, 1848. It is evi- 
dent that this reservation contemplated that a sum 
us great as one thousand dollars might be unpaid and 
in urrear up to the last day before the time for mak- 
ing the last payment, which could not be sooner 
than November 29th, 1855, and ought not te be 
sooner than November 29th, 1854. The one thous- 
and dollars being greater than the sum of the prin- 
cipal ef the three anuual’ payments, each being two 
hundred and eighty dollars, would certainly pay any 
part of the mortgage debt less than one thousand 
dollars and in arrear at the time of paying such one 
thousand dollars. 

The right reserved to Solymau Waterman to make 
any apply the one thousand dollar payment on the 
mortgage debt, implies that as much as this might be 
due at one time and of coursa include payments in 
arrear. For each payment in arrear at the time for 
making the one thousand dollar payment, there 
would be plainly two pay days ; one when the install- 
ment first became due and another at the time of 
paying the one thousand dollars. The time for pay- 
ing the one thousand dollars had no limit within the 
time to expire on the day before the day for paying 
the last installment. The reservation of the right to 
pay the one thousand dollars on the mortgage debt 
plainly provides for installments falling due and re- 
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remaining unpaid until their amount might eque. 
one thousand dollars. 

The total amount claimed due in the notice of 
mortgage sale in December, 1852, was much less 
than one thousand dollars, and was therefore entire- 
ly witiin the reservation and subject thereto. The 
mortgagor had a perfect right, on the last dav be- 
fore the day for paying the last installment, to pay 
with the bond and mortgage, all of the money claim- 
ed due in the notice. If the mortgagee could, under 
this mortgage, claim that on the day of the mortgage 
sale, Mareh 15th, 1853, the sum of six hun- 
dred and eighty-four dollars and eighty-cents was 
due, the mortgagor certainly had up to the end of 
the time limited for paying the one thousand dol- 
lars, an absolute right to pay with the bond and 
mortgage all the amount claimed due in the notice 
or at the sale. 

As to the use of the word “due,” see United 
States v. Bank of North Carolina, 6 Pet. 29. 

The mortgage appoints a day for each payment in 
money which weat to make up the sum claimed due 
in the notice. All the first pay days for these in- 
stallments had passed and the money claimed as due 
in the notice was due in the sense that the first pay 
days of these installments had passed and the money 
was unpaid; but thereafter, up to the end of the 
time . hmited in’ the reservation the mortgagor 
had the absolute right to pay the same with 
the bond and mortgage, and this bond and 
nortgage was to be according to the terms and con- 
ditions of the contract, dated November 29th, 1848, 
which might require that none of the principal 
should be payable before the expiratiou of ten years, 
or might require the payment to be made in the 
construction of a house or in specific chattels. 


There is no reason why the mortgagor could not, 
with the consent of the mortgagee, reserve to iim- 
self the right to pay any installment after it should 
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become due and within any time in the murtgage 
limited thereafter. He might so reserve the right 
to make this payment, either in money or in chet- 
tels. ‘T'he money would be due on the day for pay- 
ing the installments and the mortgagor would have 
the absolute right to pay it afterwards, within the 
time limited, and it would matter not whether such 
payment was to be in money or chattels. The re- 
sult must be that the mortgage, Exhibit 2, declares 
for the mortgagor the absolute right to pay with the 
bond and mortgage the whole amount claimed due 
in the notice or at the mortgage sale, at any time 
within the time limited for the payment of the one 
thousand dollars; and this right so to pay the mort- 
gage is equivalent to a declaration that the mortgage 
must remain a mortgage for every dollar which 
might be paid on it as a mortgage. It secured to 
the mortgagor the right of payment for all of the 
money claimed due in the notice until the day for 
paying the last installment, and this right of pay- 
ment was a special right of redemption. The mortgage 
must continue redeemable according to its terms ; 
that is by payment with the bond and mortgage, up 
to the last day limited for making such payment. 
Therefore the exoress terms of the mortgage forbade 
and excluded foreclosure by advertisement, such as 
was attempted at and before the sale, March 15th, 
1$53, and this is apparent by the terms of section 
11 of chapter 130, of the Revised Statutes of Michi- 
gan fur 1846, which required that after the mort- 
gage sale the redemption should be within one year, 
should be in money by payment of the amount bid, 
with interest from the time of sale at the rate of ten 
per cent perannum. (The mortgage and bond state 
no rate of interest, and therefore bore interest at the 
rate of seven per cent.) The effect of the alleged 
foreclosure would then be to deprive the mortgagor 
of his right assured him to pay the same money 
claimed due in the notice and at the sale with the 
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hond and mortgage mentioned in the reservation, 
and to raise the rate of interest from seven to ten per 
cent. Here was the contract iu the mortgage, ex- 
hibit 2, assuring the mortgagor that the mortgage 
should remain redeemable according to the reserva- 
tion until the last day of the time limited for the 
payment of the one thousand dollars. This right of 
redemption, so continued and reserved, rendered the, vy e 
attempt to foreclose by advertisement : 
because of the nature of the right to redeem, and the 
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maxim, “once a mortgage, always a mortgage. 


MICHIGAN REVISED STATUTES OF 13846. 
CHAPTER 54. 


See, 9. “The interest on money shall be at the 
rate of seven dollars upon one hundred dollars for a 
year, and at the same rate for a greater or less sum, 
and for a longer or shorter time, except that in all 
cases it shall be lawful for the parties to stipulate in 
writing for the payment of any rate of interest, not 


exceeding ten per cent,” 


CHAPTER 130. 


psec, li, “If the mortgagor, his heirs, executors 
or administrators, or any person lawfully claiming 
from or under him or them, shall, within one year 
from the time of such sale, redeem the premises sold, 
or any distinct lot or parcel thereof separately sold, 
by paving to the purchaser, his executors, adminis- 
trators or assigns, or to the Register of Deeds in 
whose office such deed is deposited, for the benefit of 
such purchaser, the sum which was bid therefor, with 
interest from the time of the sale, at the rate of ten 
per cent per annum; then such deed shall be void 


and of no effect.” 
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The time limited for redemption under the reser- 
vation did not expire till long after the mortgage 
sale, in March, 1853, and therefor this right of re- 
demption has never been foreclosed and could not 
possibly be cut off in advance by the foreclosure by 
advertisement. 7 

The attempted foreclosure by advertisement under 
the power of sale was of no effect, because by the ex- 
press terms of the mortgage the power of sale was 
not to become operative until the expiration of the 
“time above limited” for payment. The time lim- 
ited for the payment of the amount claimed due in 
the notice and at the sale did not expire till long 
after the mortgage sale, so that all the proceedings 
for foreclosure were before the power became opera- 
tive, either according to the legal effect of the mort- 
yage, Or according to its express terms. 

‘There was no detault, sufficient under the mort- 
page, fo re onder Oper ative, its power of sale. 

Albert v. Grosvenor Investment Co., Law 
Reports, 3 Queen’s Bench, 127. 
Butler v. Ladue, 12 Mich., 180. 


There were doubtless, reasons which to the mort- 
vagor and mortgagee seemed good and sufficient for 


< 
“es 


all parts of the mortgage as it is written. 

The mortgagee may have desired to obtain the 
bond and mortgage by means of which the sum of 
one thousand dollars was to be paid and which must 
be according to the terms and conditions of the agree- 
ment dated November 29, 1848. These terms and 
conditions may have provided for interest at ten per 
cent, the principal not to be paid until the expira- 
tion of ten years or otherwise may have been great- 
ly for the interest of the mortgagee, who may have 
had the mortgage w ritten so as to offer a strong in- 
ducement to the mortgagor to give her the valuable 
seeurities provided tor in the reservation. She may 
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have been willing that any installment of principal 
and interest up to one thousand dollars, becoming 
due prior to the last installment, should remain due 
and unpaid for a long time, if they could become 
consolidated into the bond and mortgage. The 
mortgage, being a purchase money mortgage, 
probably for «a part of the premises therein 
described, the mortgagor may have made the 
amount of the purchase money sufficiently great to 
buy of the mortgagee the privilege of allowing in- 
stallments to remain due and unpaid until the 
amount so due and unpaid would be one thousand 
doliars, to be paid by him all at once in the bond 
and mortgage provided for in the reservation. In 
such case, the fourteen hundred dollars would con- 
tain consideration for such privilege so purehased 
by the mortgagee. The parties certainly were free 
to contract that any installments, becoming due to 
the amount of one thousand dollars, should remain 
due up to the day next before the time for the last 
installment, without any proceedings to enforce col- 
lection or without any right in the mortgagee to fore- 
close in any manner, or without any right in the 
mortgagee to foreclose by advertisement. The mo- 
ney claimed due in the notice of the mortgage sale 
published in December, 1852, might be due in every 
sense of the word “due,” and yet the mortgagee 
might, by the terms of the mortgage, be deprived of 
the power to foreclose by advertisement. Here would 
be no more than an ordinary case of an agreement 
by a creditor to delay legal proveedings a reasonable 
time after a debt became due. 

[If the sum of money mentioned in the advertise- 
ment of mortgage sale, was due and unpaid, there 
was still no default, such as to render the power of 
sale operative, because the mortgagee, by the words of 
the reservation, said to the mortgagor, “you need 
not pay such sum in money at all ; you have a right 
to pay said sum with a bond and mortgage any time 
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hereafter before the time for making the last pay- 
ment.” 

The contract as to the payment of the one thous- 
and dollars differs entirely from the ordinary con- 
tract in a mortgage, allowing foreclosure for non- 
payment of interest on a sum to fall due at a day 
subsequent to the day for the interest to fall due. 
In such case there would be no contract assuring 
to the debtor that the right to pay the interest, and 
thereby, of course, to cancel the mortgage lien for 
the same, should be continued to a future day 
certain, 

In the mortgage, Exhibit 2, the one thousand 
dollars is to include installments of interest no less 
than installments of principal past due, and the 
right to cancel the mortgage lien for all these sums up 
to the amount of one thousand dollars is assured 
to the mortgagor throughout time, limited by the re- 
servation for the payment of the one thousand dollars. 
The words are, “At any time hereafter, before the 
the time of making said last payment.” Plainly 
the first installment might be a part of the one thou- 
sand dollars to be paid according to the reservation. 
This first installment would become due not less 
than four years before the last installment would 
become due. The statuatory time for redemption 
in any foreclosure proceedings to be commenced 
soon after the first installment became due, would 
expire long before the expiration of the time assured 
to the mortgagor, within which he might, with the 
bond and mortgage, pay this first installment. The 
full extent of this time is assured to the mortgagor 
for paying with the bond and mortgage past due in- 
stallments of either interest or principal or both. 
In ordinary mortgages. allowing foreclosure for in- 
stallments of interest on principal not due, no future 
time is assured to the mortgagor wherein he may 
have the right to pay the same after they fall due, 
and the different pay days are for different moneys, 


ve 


es Re wo 
2 rey eet 
SS i RT Ali 


tt ge ae Dee ee a *. Pp 


Rc GO Fc Be 


Sk hee 


ee 


ead Dae 


a 


ae 


Sadan 


a Oe 


32 


not for the same moneys, as in Exhibit 2. If any 
mortgage, having the usual provisiun for foreclosure 
ou non-payment of an installment of interest, four 
years before the principal should fall due, shoald 
contain a reservation to the mortgagor of a right to 
pay the past due installment of intere:t in services 
or in chattels at any time within three years after 
the interest fell due, it could not be reasonably con- 
tended that the right contained in the reservation 
was forfeited by non-payment of the installment of 
the interest when it first fell due, and that foreclo- 
sure by advertisement could be commenced immed- 
ately after the installment of interest fell due, with- 
out waiting for the expiration of the three years spe- 
cified in the reservation. “lad there been no mort- 
gage, and had a suit at law been commenced in De- 
ecember, 1852, to collect the amount claimed due in 
the notice of sale, there would have been a good and 
sufficient defense to such suit under the reseravtion 
contained in the mortgage and in the bond, assuring 
to the mortgagor the right to make payment at auy 
time before the expiration of the time limited in the 
reservation according to the terms thereot, and that 
this right secured to hima right up to the end of 
said time to decide whether he wonld make payment 
according to such reservation or make no payment 
at all; and that the suit must fail beeause he could 
not be deprived thereby of these contract rights. 

The reservation would not begin to have effect 
until an installment fell due, and it would be absurd to 
contend that the non-payment thereof which muet 
bring the reservation into operation would deprive 
debtor of the benefit of the reservation. 

In the mortgage. Exhibit 2, the one thousand dol- 
lars was to include installments past due, either: of 
principal or interest, or both; and that such install- 
ments were past due at the time of the notice of the 
mortgage sale was a reasonable cause to give the 
mortgagor the full benefit of the reservation and not 
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deprive him of this benefit. 

Solyman Waterman had such rights and equities 
that the foreclosure proceedings ending in the sale, 
March 15th, 1853, were, according to the desision of 
the Supreme Court of Michigan, nullities.. 

[In Oleott v. Crittenden, 36 N. W. Rep. 43, tne 
court soys : 

“The attempted foreclosure by advertisement was 
a nullity. The statutory foreclosure is not adapted 
to cases where there are conflicting equities which 
can only be worked out and protected in a conrt of 
chancery.” 

See also Thurston v.Printes,l Mauning Mich. 197. 

Huxley v. Rice, 40 Mich. 73 


D 


If the mortgage sale was, as to land title, a nullity 
’ 


at its date, March 15th, 1853, it is so at the present 
time, and the finding shows nothing to deprive the 


‘ 


defendants in error of their title or possession. 


VI. 
THE RECORDING. 

The foreclosure by advertisement wasa nullity be- 
‘ause there was no such record as the statute requir- 
ed, and therefore the power of sale never became op- 
erative. The finding of the court declares thatas a 
condition precedent to any foreclosure by advertise- 
ment, the mortgage must have been recorded; and 
finding further has these words: “But the agreement 
referred to in the body of said mortgage as having 
heen between the parties to the mortgage, adopted 
and made part of the mortgage, was not recorded.” 
the Supreme Ccurt of Michigan has decided that the 
statutory provisions requiring the recording, are 
peremptory and cannot be avoided. 

Miller v. Clark, 56 Mich. 340. 

Reynolds v. MeMullen,9o Mich. 577 
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The Supreme Court of Minnesota have also decid- 
‘ ed under a similar statute, that due recording is a 
condition precedent to foreclosure by advertisement. 
Troup v. Merrill, 21 Minn. 337-8. 
Ross v. Worthington, 11 Minn. 445. 
See also Hayes v. Loenlocker, 48 Wis. 519. 
Hayes v. Frey et al. 54 Wis. 512. 
Wells v. Wells, 47 Barb. 416. 
Taeat v. Pierce, 55 Maine, 15. 

The agreement, dated November 29th, 1848, was 
| part ot the mortgage, Was never recorded : its terms 
and conditions are unknown; their importance in 
the mortgage cannot be doubted; if one important 
part of the mortgage could be left unrecorded, then 
two or three important parts could be left unrecord- 
ed and the statute could be easily avoided. The re- 
eording mentioned in this statute certainly meant 
copying, and that an imperfect copy is no copy, has 
been directly decided by the Supreme Court of Mi- 
chigan. 

Doyle v. Misner, 42 Mich. 338. 
Of like effect is Smith v. Carrington, 4 Cranch 70. 

As to strictness with which laws requiring the re- 


cording of instruments must be obeyed. 
Basset v. Hathaway, 9 Mich. 31 
Starkweather v. Martin, 28 Mich. 478. 
Pope v. Cutler, 34 Mich. Lod. 

There can be no constructive recording. 

Sheldon v. Warner, 45 Mich. 638-641. 
Sinclair v. Slawson, 44 Mich. 125. 
Gales’ Executors v. Morris, 29 N. J..Eq. 226. 
Farmers’ and Mechanies, Bank, v. Bronson, 


14 Mich. 371. ; 
Peck v. Mallams, 16 N. Y. 519-520. 
4 Full effect in every way must be given to the 
4 Te, the agreement, dated Nov. 29, 1848, as a part of 


the mortgage. 
Jacobs v. Miller, 50 Mich. 127. 
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Therefore the Omission to copy said agreement on 
the record was a failure to give it any effect in re- 
cording and the record was no better than that in 

Basset v. Hathaway, 9 Mich. 31. 
The strict entorcement of statutes requiring the 


recording of chattel mortgages by copying at large 
or by filing, appears in 


f 
lo come next after lhe Y, p. 34: 
Of no importance in this suit are many decisions 


concerning the execution of mortgage powers of sale 


not governed by statute, or governed by statutes 


such as those of Massachusetts or the early statutes 
of New York, differing widely from those of Michi- 


oy; 
gan. 


difference ; it declares that the bond was a collate- 
ral security, and of course merely a personal securi- 
ty, but it declares of the agreement dated November 
29th, 1848, “that the same in all its terms and con- 
ditions is adupted and made part of this mortgage.” 
Had there been added to these words, “and the same 
is hereunto annexed as a part of this mortgage,” 
there could be no reasonable doubt that the record 
would have been fatally defective in omitting the 
agreement; but the meaning of the words in the 
mortgage is just the same without the supposed ad- 
ditional words as it would be with them. The agree- 
ment is made a part of the mortgage and it could 
have been no more than a part of it had it been 
thereunto annexed. It was certainly within the 
power of the contracting parties to write the mort- 
gage on two separate papers and to name one the 
mortgage and the other the agreement. They 
might have the mortgage declare that the agreement 
was a part thereof, and then in the mortgage refer to 
the agreement for the entire description of mort- 
gaged premises and the entire statement of the mort- 
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gaged debt, and entirely omitted the mortgage. The 
paper named the mortgage niight be recorded and 
the paper named the agreement left unrecorded, but 
there could be no reasonable claim that such record- 
ing would be sufficient under the statute for fore- 
closure by advertisement. If the paper named the 
mortgage should refer to the paper named the agree- 
ment for terms and conditions deemed so important 
by the contracting parties that the entire agreement 
is adopted and made part of the mortgage, the fail- 
ure to record this agreement would leave the record 
no less defective than that in Bassett v. Hathaway, 
9 Mich. 31. | 7 

If the parties have deemed these terms and con- 
ditions so important that they are made part of the 
mortgage, it would be unreasonable to declare them 
immaterial. It is evident that the agreement dated 
November 29th, 1848, may have been a land con- 
tract for the sale of the mortgaged premises, and 
may have provided for the particulars of the deed 
to be given and of the purchase money mortgage, 
Exhibit 2, and may have explained whatever is left 
unexplained in said mortgage and the explanation 
may have shown that the words, “time above limit- 
ed,” in the mortgage, prohibited the execution of the 
power of sale until after the last day for paying the 
one thousand dollars, as provided in the reservation. 
If the terms and conditions of the agreement showed 
uny such thing they could vot be immaterial. It is 
evident that the terms and conditioys of the agree- 
ment may have been most important to the contract- 
ing parties and also to any bidder at a statutory 
sale under the power contained’in the mortgage. 

These terms and conditions may have even limit- 
ed the estate which any purchaser might take at 
such sale and may have declared that such estate 
should be for life or a term of vears. 

That no person could safely bid at the mortgage 
sale March 15th, 1853, without anv record evidence 


—- — 


—* — 


— 


37 
of the terms and conditions adopted into and made 
part of the mortgage under which the sale was made, 
is very plain; and it is also very plain that the 
statute was intended to give bidders at mortgage 
sales, record evidence of the terms and conditions of 
every mortgage to be foreclosed by advertisement. 
The statute was also intended to give to every party 
interested in the sale, and to all who might be at the 
sale, record evidence of the terms and conditions of 
the mortgage. The paper, called the mortgage, was 
recorded, and the record showed that the terms and 
conditions of the agreement dated November 29th, 
1848, were just as much terms and conditions of the 
mortgage as auy others could be, but were left un- 
recorded ; the record therefore showed that the pow- 
-erof sale never became operative and it is not 
strange that the mortgagee was left to become the 
purchaser. If the omission in the record of the 
terms and conditions in the mortgage can be held 
immaterial in this case, then there is no reason why 
un omission of the two weeks in the twelve weeks 
publication might not be held immaterial; 80 
the failure to record the entire mortgage might be 
held immaterial if such mortgage was well known to 
its parties, and the mortgage was recorded after- 
wards, The statute has the words, “Duly recorded,” 
fixing « condition precedent to any notice of mort- 
gage sale, and it would be absurd to say that any 
mortgage is duly recorded when its conditions are 
lft unrecorded. There was good and sufficient rea- 
son for the law requiring that any mortgage to be 
forecloscd by advertisement must first be duly re- 
corded. The !aw meant to prohibit ex parte fore- 
closure sales under mortgages, kept unseen by the 
mortgagee or his assigns ; the law meant to assure 


the mortgagor, and to any stranger Cesiring to bid 
at the sale, a right to inspect the whole contents of 
the duly recorded mortgage. ; 

Thorp v. Merrill, 21 Minn., 337. 
Reynolds v. MeMullen, 56 Mich., 576-7. 
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The finding states that the mortgage was record- 
ed, but also states just how and on what pages of the 
public record it was recorded. The paper, designa- 
ted the mortgage, was recorded, but the agreement, 
dated November 29th, 1848, was never recorded. 
The statement that the mortgage was recorded is ex- 
plained so as to express truth and not untruth. 


VIL. 
VARIOUS ALLEGED ESTOPPELS. 


There stand in the common law record, in this 
case now here, the stipulation (7-21) the mortgage, 
Exhibit 2 (79-82), presented pursuant to paragraph 
11 of said stipulation and finding (115-121), all 
ready for examination here. 

Allen v. St. Louis Bank, 120 U.S., 30. 


These writings show, directly and affirmatively, 
the facts and truths, proving that the foreclosure by 
advertisement was illegal; nevertheless, the defen- 
dant in error claims that these same writings contain 
estoppels to prevent shis Court from examining, con- 
sidering or deciding upon the said facts and truths. 
This claim is contrary to elementary law against 
suppression of the truth. Bigelow on estoppel, 4 
Kd., 359. 

‘Another qualification is that if the truth plainly 
appears on the face of the deed, there is, gonerally 
speaking 


g, no estoppel.” 


Also on page 365, “An estoppel should be certain 
to every extent.” To like effect, Russel v. Placer, 94 
U.3s., 610. 


ov 
A. 


There is nothing in the stipulation which can 
suppress any truth appearing therein, or appearing 
in the finding. The stipulation seys that the power 
of sale is in the mortgage, but refers to the mort- 
gage as recorded “in the office of the Register of 
Deeds of the county of Berrien, on the 11th day of 
May, 1849, in liber E of mortgages, at pages fifty- 
one fifty-two (7), and further provides in section 
eleven, that either party may introduce in evidence 
the original mortgage; therefore, the stipulation 
brings in every word of the mortgage as recorded. 
Kither party, by a certified copy from this record, 
might show its contents exactly. The stipulation 
shows affirmatively that the power of sale mentioned 
and the proceeding thereunder, and the sheriff’s 
deed thereby produced, could never be operative ex- 
cept as authorized by the mortgage and the statute 
referred to in the mortgage, could never be opera- 
tive in defiance of the special reservation in the 
mortgage The stipulation, in paragraph seven, re- 
fers to the to the sheriff’s deed as recorded May 10th, 
1855, on page 401, in liber Z, in said Register’s of- 
fice,” thus showing exactly what the deed was; and 
the stipulation plainly shows all that could, if possi- 
ble, make the deed operative ; one party to the stip- 
ulation was contending that the deed was valid; the 
other party was contending that it was invalid; the 
words, “became operative.” are used for convenience 
in designation of a part of the subject matter, and 
in reference to the known truth that the deed de 
facto became operative, as is shown by paragraph 
eight of the stipulation: “That, therefore, on or 
about the first day of April, 1855, said Anna H. 
Dickson took possession of said premises and con- 
tinued to hold possession thereof tll cn or about 
April 11th, 1850, when she sold and conveyed the 
same to Maleolm Crofvot, by warranty deed, who 


went into possession thereof. 
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The stipulation speaks of the sale and the sheriff's 
deed without using the words “alleged” or “formal,” 
because the sale and the deed did have a de faeto 
existence, and were referred to according to this de 
facto nature, which was consistent with all that 
could be claimed as to the defects in the publication 
and as to the want of authority. The stipulation 
was not intended to exclude any effect of the notice 
us it was or of the mortgage as it was. The stipula- 
tion says that the mortgage was recorded, but by due 
reference to the publte record, shows exactly what 
was the recording mentioned. The finding states 
(120) that this recording did not include tie agree- 
greement of November 29th, 1848; that this agree- 
ment was never recorded, neither party to the 
stipulation could have ever supposed that it was, be- 
cause the record, duly referred to and made part of 
the stipulation, showed that it was not recorded. 
The recording mentioned in the stipulation is limit- 
ed to what the record, at the place referred to, show- 
ed; certainly it does not declare the existence of 
any recording which had no existence. The stipu- 
lation has the words, (16) “Took proceedings to fore- 
close said mortgage under and by virtue of the pow- 
er of sale therein contained,” but provides (20) that 
the mortgage may show the nature of the power of 
sale and states just what the proceedings were; a 
mortgage sale is mentioned in the stipulation, but 
the validity of the sale is not coneeded ; the nature 
of the sale fully appears by the facts set forth in the 
stipulation and the mortgage referred to. The stip- 
ulation mentions the sheriff's deed, but the validity 
of the deed is not conceded. The nature of the pro- 
ceedings on which the deed depends is duly made 
to appear. The words “operative” and “recorded” 
are used in the stipulation, bue neither the® District 
Judge nor the parties litigant ever supposed that 
the word “legally” was to be deemed interpolated 
before either of them. Neither party to the stipu- 
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lation could have intended that in giving a narra- 
tive of actual vecurrences, and in mentioning the 
notice, sale and deed as they happened to exist, it 


was necessary to say that no more than their appa- 
rent existence was conceded; to concede to them 
legal existence, would have been inconsistent with 
the whole intent of the stipulation, which was mani- 
festly that the controversy as to their legality might 
be decided by the Court. 

The stipulation was to prepare for a fair trial of 
the question, not render the trial unnecessary. The 
‘tipulation did not strike out from the mortgage the 
special reservation, and did not put out of the case, the 
defects in the publication of the notice. The stipu- 
lation, by its first four lines, was limited to facts, 
such as evidence might prove. The question, wheth- 
er or not the proceedings were authorized by the 
mortgage and statute, and whether or not the sher- 
iff’s deed ever became operative to transfer title to 
land, were questions of law. The plain intent of the 
stipulation was that these questions were to be pass- 
ed upon by the Court; it did not and it could not 
prevent the Court fron: deciding these questions. 
The Cireuit Court did. decide them and its findings 
are here for review. 

The Circuit Judge states in his finding that the 
mortgage was reco ded, but he does not intend to 
state what he immediately afterwards declares to be | 
untrue. The sense in which he uses the word re- 
corded, in saying that the mortgage was recorded, 
is beyond doubt, limited to the truth and consistent 
with the truth stated immediately afterwards. The 
stipulation referred to in the finding states that the 
mortgage executed and delivered May 8th, 1849, 
was recorded but does not state or mean that the 
agreement referred to in the mortgage was ever re- 
corded. The truth was apparent of record, and the 
word “recorded” *here in the stipulation is used 
in a sense consistent with the well known truth, ex- 
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actly in the same sense that the Circuit Judge, on 
reading the stipulation and hearing the proofs and 
arguments at the trial, used this word without objec- 
tion in the finding. 

The defendant in error makes claim that the 
plaintiffs in error are estopped from setting up any 
defense in matter of law under the reservation in 
the mortgage, because of the words in the stipula- 


tion as follows : 

“That on or before the 18th day of December A. 
D. 1852, default had been made by Solyman Water- 
man in the payment of money due upon said mort- 
gage, and that on the 18th day of December, 1852, 
there was due and unpaid on said mortgage the sum 
of $664.50.” 

Here the word “due” in both places refers to de- 
fault in the payment of money mentioned in the 
same sentence, and does not refer in any manner to 
any detault in the payment of the one thousand dol- 
lars with the bond and mortgage within the time so 
limited that it would not expire till long after De- 
cember, 1852. The stipulation simply states that in 
December, 1852, certain money installments were 
past due and unpaid, This made just such an occa- 
sion as would give the mortgagor the benefit of the 
reservation and make the ease to which it would ap- 
ply. The stipulation stops with stating ‘that the 
sum of money was due and unpaid in December, 
1852.’” 

There is nothing here to estop any person inter- 
ested from showing the reservation appearing in the 
mortgage and assuring to the mortgagor the con- 
tinuing right to pay this sum with the bond and 


mortgage up to the time for the last installment. | 


There ia nothing here to show that because this sum 
was due in December, 1852. it was not afterwards 
within the effect of the reservation, and the mortga- 
gor would not afterwards have the right at any time 
before the time for the last in:tallment to pay this 
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sum with the bond and mortgage. Certainly the re- 
servation could apply to money payments past due. 
This would be its most probable application. 

The stipulation does not strike out of the mort- 
gage the reservation, nor does it strike out of the case 
the power of this reservation to continue all rights 
thereunder until the last day before the time for the 
last installment, among which in chief was the right 
to pay with the bond and mortgage and thereby 
prevent the power of sale from being operative in 
March, 1853. 

The meaning of the word “due,” as applied to the 
installments unpaid in December, 1853, is explained 
by the mortgage itself, which fixed the pay days for 
these installments at times prior to December, 1852, 
and nevertheless gave the mortgagor the full benefit 
of the reservation as applicable to money payments, 
due and unpaid. The stipulation says nothing 
abont the reservation, and as to this it leaves the 
parties free to show the truth in matters of fact or in 
matters of law. The eleventh paragraph of the stip- 
ulation is. “Either party, on any trial of the cause, 
may introduce in evidence the original bond, mort- 
gage and sheriff's deed, with the endorsements on the 
deed.” The finding has the words, “Reference is 
hereby made to the original mortgage, marked de- 
fendant’s Exhibit 2, introduced in evidence by the 
detendants and filed in the cause for the contents 
therof.” 

The defendants in the Circuit Court availed them- 
selves of the rights assured to them by the stipulation 
to put every part of the mortgage in evidence, and 
consequently have the full effect in evidence 
of the reservation; such effect must be to as- 
sure to the mortgagor the right, continuing long af- 
ter March 15, 1853, to pay with the bond and mort- 
gage all of the money claimed in the notice, and this 
right could not be cut off beforehand or foreclosed in 
advance bv the sale on March, 1853, or thereby im- 
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paired, Ferris v. Wileox; 51 Mich., 107. The find- 
ing shows that the reservation is here duly before 
this Court to have all the effect it can have. 


~The stipulation (19) has the words, “That said 


premises were not redeemed within the time limited 
by law for such redemptiou.” 

The finding (116) has the words, “Upon said for- 
closure the premises were bid off by the mortgagee 
for six hundred and eighty-four dollars and eighty 
cents. The time for redemption expired without 
any one redeeming.” 

The statutory redemption from the sale, and no 
other, is spoken of. No non-redemption or non- 
payment of the mortgage on general principles, and 
no failure to make special redemption with the bond 
and mortgage, according to the reservation for spec- 
ial redemption from the nigytgage, is referred to. 
The words, “Limited by law,” in the. stipulation, 
and “Time for redemption expired,” in the finding, 
plainly show that statutory redemption is referred 
to. ‘There was no expiration of any time limited by 
law for any other kind of redemption. 

There is nothing anywhere in the record to show 
that the mortgagor made any default in tendering or 
delivering the bond and mortgage mentioned in the 
reservation within the time thereby limited or oth- 
erwise. If any such default actually existed it could 
no no more than give to the mortgagee a right to 
foreclose thereafter. It could have no retroactive 
effect to validate an advertisement and sale, invalid 


when made. 


e. 2. 


The first four lines of the stipulation was, “in this 
‘ause it is stipulated by aX) between the parties that 
the facts hereinafter stated are admitted to be true 
and may be read im evidence on any trial of this 
cause without further evidence thereof.” 


— Mtr 
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The entire effect of the stipulation is limited to 
facts such as were to appear on trial by evidence. 
This stipulation admits no conclusions of law ; 
does not estop any party from showing the truth as 
to any matter of law, or as to any thing other than 
the facts referred to in the paragraph. Neither par- 
ty to this stipulation by any theory, by any legal 
opinion or conclusion contained in the stipulation, 
is estopped from insisting on the legal truth. 
Wilson v. Gaines, 103 U.S. 417. 
L. & N. R. R. Co. v. Palmes, 109 U. S. 253. 
Pullman Car Co. v. Missouri Pacifie Co., 115 
U. 8. 596. 
Town of South Ottowa v. Perkins, 94 U. 8S. 
267. 


Rice v. Ruddiman, 10 Mich., 137-8. 


b 


No admission in the stipulation as to the con 
struction or legal effect of any writing can create 
any estoppel to suppress the truth. 

United States v. Ames, 99 U.S. 45. 
Wilson v. Gaines, 103 U.S. 417. 
Dillon v. Barnard, 21 Wall. 430. 
Thayer v. Arnold, 32 Mich. 341. 
Ormsby v. Barr, 22 Mich. 85. 
King v. Carpenter, 37 Mich. 366. 
Geney v. Maynard, 44 Mich. 580. 


In Goodell v. Smith, 9 Cush. 594, the Court says: 
“The agreement between these parties being in writ- 
ing, the admissions or as to its effect 
were rightly rejected’ “If Mey varied its terms they 
were not competent. If they did not they were im- 
material.” | 

No statement of facts can have greater effect than 
the statement in a special verdict or finding by the 
Court. This Court has heid that even in statements 
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of matters of mixed Jaw and fact, all conclusions of 
law may b2 disregarded. 
French v. Edwards, 21 Wall. 150-151. 
Graham v. Bayne, 18 How. 60. 
Stimpson v. B. & S. R. R. Co., 10 How. 


329. a 


Y 


The statute of Michigan, in force when the mort- 
gage, Exhibit 2, was made and when its foreclosure 


edt 


was attempted, was then and for many years there- 
after, so construed in well known decisions of the 
Supreme Court of Michigan, that Solyman Water- 
man might well believe that the foreclosure by ad- 
vertisement was a nullity and that the rents and 
profits of the mortgaged premises, justly chargeable 
to those in possession, were paying his mortgage. 

There could be no reasonable doubt under these 
decisions that the notice of the mortgage sale must 
be signed by the party giving such notice, or as in 
this case, signed with another person’s name, must 
be void. The finding shows that the notice of mort- 
gage sale, in the last six of the twelve publications 
required by law, had the named signed thereto 
changed from “Dickson” to “Dickens,” thus appear- 
ing to be given by a person other than the mortga- 
gee; by a stranger to the mortgage; and in the last 
five publications the word “mortgage” instead of 
“mortgagee” followed the signature, which to have 
any intelligible connection with the following word, 
might seem to be in the possessive case. 

The statute peremptorily required that the notice 
should specify the date of the mortgage and the no- 
tice did in the first line untruly state the date to be 
“the eighth day of May, 1848,” the last words of: the 


notice being, “On the dond in said mortgage men- 


tioned, dated May 8th, 1849.” 
The statute required that the time of publication 
should not be less than eighty-four days; to all or- 
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dinary readers of the notice, after its first two pub- 
lications, the notice by its date, December 28, 1852, 
(17-118) showed that it was December 28th, 1852, 
only seventy-seven days before the day of sale, 
March 15, 1852. 

Section 2 of the statute begins with the words, 
“To entitle any party to are a notice as hereinafter 
prescribed.” : 

In Niles v. Ransford, I Manning (Mich.) 342, the 
Supreme Court of Michigan, in January, 1849, de- 
cided that the notice must be duly signed. The de- 
cisive words are these : 

“It is urged that the notice of sale is not required 
by statute to be signed by any one, but no concep- 
tion can be formed of a legal notice which does not 
disclose on its face that it emanates from some per- 
son or court having the power to act in the manner 
indicated in the notice. It is this that gives to it its 
force—that makes it a noticed: 

See also Miller v. Hall, 4 Denio, 107. 

Treat v. River, 53 Maine, 71. 

Olcott v. Robinson, 20 Barb. 148. 

Burnet v. Denniston, 5 John. Ch. Rep. 35. 
Hayes v. Loenlocker, 48 Wis. 510. 

Abbott v. Bonfield, 48 New Hamp. 156. 


The statute under consideration in Niles v. Rans- 
ford above cited, as to the matter of signature was 
the same as that governing the foreclosure now here 
in question. Its words are these: “Whenever any 
peason shall be desirous of foreclosing, by adve. tise- 
ment, any mortgage, notice shall be given in which 
shall be stated the names of the mortgagor and 
mortgagee, the date of the mortgage, and when re- 
corded, the amount claimed to be due thereon at the 
date of said notice, and a description of the premises 
as contained in the mortgage.” Revised Statutes of 
Michigan for 1833, sec. 6, page 280. 
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In Lee v. Mason, 10 Mich., 405, the Supreme 
Court of Michigan in 1862, construing the same 
statute now here in question, gave its unanimous 
opinion as follows : 

“As this case does not show a compliance with the 
statute the foreclosure cannot be regarded as cum- 
plete. The statutory proceeding ex parte, must con- 
form in all respects to the conditions expressed by the 
legislature.” 

This was no more than what appeared in Kent’s 
Commentaries as expla ned in 

Roch v. Farnsworth, LO6 Mass. 509. 

To like effect, 

Jones on Mortgages, sections 1822 and 1843 
and cases there cited. 

Als», Shillaber v. Robinson, 97 U.S. 77, refer- 

ring with approval to the brief on page 74. 
Chicago v. Vinceanes R.R. Co. v. Fosdick, 


106 U.S. 71. VA 


If long after the alleged foreclosure by advertise- 
ment, the Supreme Court of Michigan has decided 
that no signature to the notice was necessary, or that 
no strictness of compliance with the statute was ne- 
cessary, no rights of Solyman Waterman under the 
prior decisions could be taken away by these changes 
in the law of the land. He is entitled to all his 
rights ander the law as it was when his rights ac- 
crued. No change of law by decisions of Court had 
any more effect on such rights than would a change 
of law by amendment of the statute. 

Anderson v. Santa Anna, 146 U. S. 362. 


» 


The mortgage, in express terms, requires by its 
words, (18), “Pursuant to the statute in such case 
made and provided,” that any foreclosure proceed- 
ings must conform to the statute, and Solyman Wa- 
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terman had vested rights in the remedy as well as in 
any other part of the contract. 
Walkerv. Whitehead, 16 Wall. 314-317. 
Cargill v. Power, Manning (Mich.) 369. 
Brine v. Ins. Co., 96 U.S. 627. 
Louisiana v. New nate 102 U. S. 208. 


lin Grover v. Fox, 36 Mich., 466, the Su- 
preme Court of Michigan helda foreclosure by adver- 
tisement to be void because the acknowledgment to 
the sheriff's deed by mistake was ante-dated. 

In the last two lines of the notice of mortgage 
sale (17-118), the past participles, “mentioned” and 
“dated,” refer to the same noun, the “bond.” The 
word “dated” cannot be made to refer to the mort- 
gage by grammatical rule or by any apparent 
meaning. | 

This can only be accomplished in direct coutra- 
d.ction to the language’ f the notice, so, as by use 
of extrinsic evidence an Pte ‘rences, to strike out the 
positive statement of the date in the first lines and 
then interpolate new words, to make the word “da- 
ted” refer to the mortgage. 

In Lee v. Clary, 38 Mich., 223, decided Janua- 
ry, 1378, the Supreme Court of Michigan decide 
that a statutory foreclosure sale was invalid and gave 
no right of possession, because it gave the name of 
the mortgagee as Emma Livermore when the true 
name was Ermina Livermore, as appears by record 
of the mortgage duly referred to in the advertise- 
meut of sale, thus deci ling that no reference to the 
record could cu§e the defect, and of course that no 
reference to the record could cure a talse statement 
of the date of the mortgige.~ At page 223 the de- 
cision Says, “The statute is now the ouly measure of 
power.” 

See also Bacon v. Kennedy, 56 Mich. 32% 
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The questions, whether or not the advertisement of 
mortgage sale showed that the mortgage dated May 


8th, 1849, whether or not it purported to be given 


by the mortgagee, while it had the signature of an- 
other person ; whether or not, after December 28th, 
1852, it purported by its date to have originated too 
near its sale day, were questions concerning the con- 
struction of this advertisement as open to free con- 
sideration here, as the questions concerning the con- 
struction of the mortgage or other writings. No 
state court decision can prevent such consideration 


here. 

Vicksburg & R. R. Co. v. Dennis, 116 U. 8. 
667. 

Louisville & N. R. R. Co. v. Palmes, 109 U. 
S. 2056. 

Enfield v. Jordan, 119 U. S. 694. 

Carpenter v. Prov.. W. Ins. Co. 16 Pet., 
p. 496. 

Olcott v. Supervisors, 16 Wall. 678. 

Town of Venice v. Murdock, 92 U.S. 
901, 

Bargess v. Seligman, 107 U. 8. 33-34. 


VIII. 


ALLEGED EQUITIES OF DEFENDANT IN 
ERROR. 


There is no finding that the defendant in error or 
any person in its chain of title, was a bona fide pur- 
chaser, and there could be no dona flde purchaser. 
There is no finding that any printers’ affidavit was 
ever recorded ; if any such affidavit ever existed it 
must be presumed to have been honest and to have 


described the publication as it really was. 
The same record under which the defendant in 
error claims title shows that Selyman Watetman’s 
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title was never taken from him by the alleged fore- 
closure proceedings that appear. 

Jacobs v. Miller, 50 Mich. 126-7. 

Fitzhugh v. Barnherd, 12 Mich. 104. 

Mason v. Payne, Walk. Ch. (Mich.) 459. 


[f the defendant in error has any just claims be- 
cause of improvements, its claims were in the snit 
pending in the State court adequately protected by 
the Laws of. Michigan. 

Howell’s Statutes, sections 7836-7837, from which 
the following are extracts : 

“Whenever in any action of ejectment the plain- 
tiff, or any one or more of the plaintiffs, if there be 
more than ane, shall recover, the defendant or de- 
fendants shall be allowed compensation for build- 
ings and improvements on the premises recovered, 
erectcd or made by him or them, by any person 
through he or they claim title.” ° . “In 
all actione of ejectment. if any defendant wish to 
avail himself of the provisions for compensation 
contained in the last preceding section, he may file 
a claim in writing to compensation for buildings and 
improvements on the premises in controversy, set- 
ting forth. therein the character of the occupation 
and the time thereof, and that the jury find whether 
the premises have been actually and peaceably oecu- 
pied by the defendant, or the person through whom 
he claims title, and the time of such occupation, and 
determine the increased value of the premises by 
reason thereof, a copy of which notice and the fiilng 
thereof shall be served on the plaintiff or his attor- 
ney al least ten days before the the first day of the 
term at which said cause may be tried. The plain- 
tiff may then file a request in writing that the jury 
also find and determine what would have been the 
value of the premises at the time of the trial, if no 
buildings had been erected or improvements made 


or waste committed, a true copy of which, with no- 
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; tice of the filing, shall be served on the defendant, 
or his attorney, ut least five days before the first day 
of the term at which said cause may be tried. The 
jury, in all cases in which the above matters shall 
be submitted to them, shall, by their verdict, if they 
find for the plaintiff, also find and determine upon 
said matters,” 

[f after the termination of Elgar Reading’s  pos- 
| session the opposing party entered into possession 
and continued to hold sueh possession pending the 
| suit in the State court, mentioned in the finding, the 

defendant in error could on obtaining a final judg- 
ment in its favor have a writ of possession, or if 


such possession was wrongfully taken, the Michigan 
| Statute of Forcible Entries and Detainers’ furn- 
| ished prompt remedy. 

| Howell’s Statutes, chapter 286. 

The statutes for the removal of causes to the Fed- 


erai Court were at hand in full force. 

If concerning any improvements or possession, 
the statutes in such case made and provided for any 
reason, failed to give a p ain, adequate and complete 
redress, the Courts of equity, both State and 


Federal, were ready to give adequate relief. 
The defendant in error could not, by the change of 
| dora Vom, greate any, equities for itself, 

The defendant in error in this action claims equit- 
able relief, because Solyman Waterman, after he 
commenced his ejectment suit, conveyed for too 
small a price, but Selyman Waterman makes no 
complaint, and this matter makes no equity for this 
defendant in error whose monstrous pewer in litiga- 
tivn being well known naturally reduced the price. 

Howell's Statutes, section 5657 : 


“No grant or conveyance of lands, or interest 
| therein, shall be void for the reason that at the time 
! of the execution thereof such lands shall be in the 


actual possession of another claiming adversely.” 


a 


53 


RECAPITULATION. 


1. Insufficiency of finding of facts in certain es- 


sentials. Pages 6 to 13, inclusive. 


2. That the stipulation and finding in this suit 
explain all their words of disputed significance by 
their statement of the facts and writings to which 


said words refer. Pages 26, 27, 39 to 45, inclusive. 


3. That there is, in this case, no estoppel to ex- 
clude any evident truth. Pages 14 to 24 and 38 to 
45, inclusive. 


4. That the power of sale never, prior to the sale 
March 15, 1853, became legally operative. Pages 
25 to 37, inclusive. 


5. That the power of sale was never legally exe- 


cuted. Pages 46 to 50. inclusive. 


6. The defendant in error can have under the 


finding no more than an unforeclosed mortgage. 


Pages 24, 30, 51 52, “+ “ aac Gf / VP POW FOr 


SDWARD BACON, 
Of Counsel for Plaintiffs in Error. 
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THE NORTHWESTERN MUTUAL LIFE INSURANCE 
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BRIEF FOR DEFENDANT IN ERROR. 


JOHN E. MORE, 
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LYDIA BACON, DAVID BACON, FRANCIS M. IVES AND 
JOHN A. MONTAGUE, PLAINTIFFS IN ERROR, 
THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY, DEFENDANT IN ERROR. 

BRIEF FOR DEFENDANT IN ERROR. 
STATEMENT. 

This is an action of ejectment brought by defendant in error to 


recover lot number twenty-seven (27) of William Justice’s Addition to 
Niles, in Berrien County, Michigan. Defendant in error acquired its 


title by purchase at a foreclosure sale, duly confirmed and followed by 


a master’s deed. (Record, marginal page 116, 2%). The sale was 
made to satisfy the amount due upon a mortgage made to defendant 
in error in 1874, by Edgar Reading, to secure the payment of a loan 
of $10,000. (116). The mortgage was made June 19th, 1874; the 
foreclosure sale took place October 21st, IS7%; and the master’s deed 
was executed October 28th, 187, and recorded December 3ist, 1879. 
(29-31). When the defendant in error, in the spring of 1880, under- 
took; with the aid of a writ of assistance, to get the benefit of its pur- 
chase, it found certain persons in possession who claimed to 
hold as tenants of one David Bacon, one of the plaintiffs 
in error. (115, 36). Upon further inquiry, defendant in error 
then first learned that a suit in ejectment was, and for twelve 
years had been pending in the Circuit Court for the County of Berrien, 
brought by Solyman Waterman against Edgar Reading to recover the 
premises in question. (101, 32-34). It appears that this David 
Bacon had also learned of the pendency of this suit and had begun 
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negotiations to secure from Waterman the claim which Waterman had 
abandoned years before. These negotiations resulted in his obtaining 
from Waterman, then residing in California, & quit-claim deed of the 
property running to his wife, Lydia A. Bacon, for a consideration 
expressed in the deed to be three hundred dollars. (120-121) The 
property was then worth from twelve to twenty-five thousand dollars. 
(115). It seems that the business of buying stale claims affecting 
titles to real estate was not new to Mr. Bacon. The case of //ano/ld 
v. Bacon, reported in 36 Mich.. 1, is another instance occurring some 
years before. In that case, the peculiar business methods of Mr. Bacon 
are clearly shown by Chief Justice Cooley who delivered the opinion of 
the court. 

When The Northwestern Mutual Life Insurance Co. discovered this 
suit which had slept so long, it was brought to trial without delay (36). 

Upon the trial it appeared that Solyman Waterman was the com- 
mon source of title; that on May sth, 1849, he bought the premises 
from Anna H. Dickson and gave back a mortgage to secure the pur 
chase price, payable in five equal annual instalments with interest 
quarterly each year; that the mortgage was foreclosed by advertise. 
ment and bid in at the sale by Anna H. Dickson, the mortgagee, to 
whom Waterman, in April, 1855, surrendered possession (101, 37-41). 
April I1ith, 1855, Anna H. Dickson conveyed by warranty deed to 
Crofoot, who continued in possession until September 20th, 1567, 
when he sold to Edgar Reading, who entered and continued in the 
actual possession of the premises until IS76; that when Waterman 
began his suit in ejectment, Reading had nearly completed a’ hotel 
building on the premises at a cost of over thirty thousand dollars (115, 
L16, 94). 

[In that action, Waterman relied upon certain alleged irregularities 
in the foreclosure of the Dickson mortgage. He recovered in the Cir- 
cuit Court, and defendant in error thereupon removed the case by writ 
of error to the Supreme Court of the State, where the judgment of the 
court below was reversed and a new trial ordered. The regularity 
of the foreclosure of the Dickson mortgage is fully established by the 
decision of the Supreme Court in that case (101, 46 Mich., 107). 

After the determination of that case in the Supreme Court, defend- 
ant in error commenced this action in the court below. It was tried 
before the court without a jury, and defendant in error recovered the 
judgment, which this court is now asked to review. 


ARGUMENT. 


The only error assigned in this case is that the judgment is not sup- 
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ported by the finding of facts filed in the cause by the late Solomon L. 
Withey, the district judge before whom the cause was tried (126, 127). 

To support the judgment, the findings need only show possession by 
plaintitis in error and title and right of possession in defendant in 
error. 

Possession by plaintiffs in error was admitted at the trial and is 
found as a fact by the court. 

The court also finds the title in fee in defendant in error. and 
details the facts which constitute the chain of title from Waterman. 
the common source, 

There being no privity between the parties, the right of possession 
follows the title. 

The only link in the chain of title about which there was any con 
troversy in the court below was the transfer to Anna H. Dickson by 
foreclosure of the Waterman mortgage. 

This was claimed to be fatally defective for the following reasons: 

|. The mortgage was not **duly recorded” so as to warrant a fore- 
closure by advertisement under the power of sale, for the reason that 
the agreement of November 2th. 1848, which is referred to and in 
all its terms and conditions adopted and made part of the mortgage, 
was not recorded. 

2. The power of sale contained in the mortgage was not operative 
between December Ist, 1852, and April Ist, 1853. 

3. The foreclosure proceedings were not in accordance with law, 
were irregular and void, and no title passed from Waterman to the 
purchaser at the mortgage sale. 


These propositions cannot be sustained 


[. 

The object of recording laws is to give notice to all persons of 
all conveyances affecting the title, and **to protect purchasers in good 
faith for a valuable consideration against prior secret conveyances.” 
Grodfroy ve. Dishrow, Walk. Ch... 260. 

The statutes of Michigan provide that **every conveyance of real 
estate within this State, hereafter made. which shall not be recorded 
as provided in this chapter, shal! be void as against any subsequent 
purchaser in good faith, and for a valuable consideration, of the same 
real estate or any portion thereof. whose conveyance shall be first duly 
recorded.” low. Stat., See. 5682. 


The term ** conveyance” includes mortgages. 
low. _ . S568. Purns ;*. A}, rr, 42 Mich., 17%. 


The statutes also define the way in which the conveyance shall be 
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recorded. When a mortgage is delivered to the register of deeds he 
must enter in his entry book of mortgages the date of reception and 
the location of the land. //ow. St., $$ 5674, 5675, 5676. He must 
then record it at full length in the proper book, and index it properly 
in the general index. //ow. St., $$ 5676, 5677, 5682. 

It was conceded at the trial and is found as a fact by the court that 
the mortgage executed by Waterman May sth, 1849, (7%) was duly 
recorded (120, 121). It was contended, however, that the reference 
in the defeasance clause of the mortgage to the agreement of Novem 
ber 29th, 1848, made it necessary to record that agreement before the 
mortgage could be said to be duly recorded. As well might it be said 
that a mortgage is not duly recorded unless the note or bond referred 
to in the mortgage is also recorded. The statute does not require that 
such collateral agreements be recorded, nor would there be any reason 
in such a requirement. A mortgage consists of two parts, the grant 
or conveyance and the defeasance. These parts are not necessarily 
contained in one instrument. They may be drawn and executed sep 
arately, and in that Case the defeasance need not be recorded. 

The record of the Waterman mortgage as it was made not only sat- 
isfied the terms, but fulfilled the object of the statute. It was notice 
to all persons of the mortgage lien upon the premises, and anyone 
desiring information about the agreement of Nov. 29th, 1848, the 
amount due on the mortgage, or any other matter relating thereto, 
could have obtained it from the parties. 

The mortgage was ** duly recorded” within the meaning of the third 


subdivision of section 8408, Howell’s Statutes. 
48 


The third paragraph of the stipulation of facts filed in the court 
below and read at the trial is as follows: 

‘3rd. That on and before the 1sth day of December, A. D. 1852, 
default had been made by said Solyman Waterman in the payment of 
money due upon said mortgage, and that on said 18th day of Decem. 
ber, 1852, there was due and unpaid on said mortgage the sum of six 
hundred and sixty-four dollars and fifty cents, and that no proceedings 
at law had been instituted to recover any part of said debt.” (16, 117). 

Default having been made, the power of sale was operative on the 
ISth day of December, 1852, and there is no evidence that it ever 
ceased to be operative. 

[1]. 
The regularity of the foreclosure proceedings cannot be ques- 
tioned. The finding of the court below upon that subject is as follows : 
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‘*12. The Supreme Court of Michigan, in 46 Mich., R. 107, de 
ciding the case, on error to the Cireuit Court of Berrien County, of 
Waterman vs. Reading, held the foreclosure proceedings by Anna H. 
Dickson, mortgagee, were not so far irregular or defective as to defeat 
the title of the purchaser at that foreclosure sale, notwithstanding the 
mistakes in the notice of sale as published. 

rhis court follows the ruling of that tribunal, and finds the notice as 
published for the foreclosure of the mortgage, made May sth, 1849. 
by Solyman Waterman to Anna H. Dickson was legally sufficient, and 
that the latter acquired a valid title to the premises as purchaser at that 
sale.” (121). 

In following the ruling of the Supreme Court of Michigan upon the 
regularity of the foreclosure proceedings, the court below acted in 
conformity with the rule laid down by this court at an early period of 
its history, and consistently and uniformly followed, except in a class 
of cases to be hereafter mentioned. 

Me Keen 2). Lh laney, 7 ( pane h. ap 
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Eqjuator Co. v. Hall, 106 U. 8., 86. 

A rule of property not fixed by statute but settled by the repeated 
and uniform decisions of the Supreme Court of a state will be followed 
by the United States Court. 

A}, nile yew. Towns nd. TO j/ | Oh. 

The exceptions to this rule are confined to cases where one construc- 
tion of a statute has been adopted by a state and rights have accrued 
under and in reliance upon that construction, and subsequently a dif- 
ferent construction is adopted, as in Zay/or +. Ypsilanti, 105 U. &., 
OU, Douglas ;*, County ok Pike. Jiu] hh a. Od. and similar cases, or 
where the question is one to be determined upon the general principles 
of the common law, as in Railroad Co. ». National Bk, 102 0. S., 
7/4, and similar cases. 

The case at bar does not come within the exceptions. No different 
construction of the statute has ever prevailed in Michigan. The 
Supreme Court of Michigan has repeatedly held that in statutory fore- 
closures, the requirements of the law must be substantially complied 
with. 


Niles ap Ransford, ] Mann. Mi A. DID 34T 2. 
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Lee v. Mason, li Mich.., WOS. 

Doyle v. Howard, 16 Mich., 261. 

Sanford vw. Flint, 24 Mich., 26. 

Dodge i’, Brewer. ST Mich.., 227. 

(frover v. For. 36 Mich.. 161, U6, 

Lee v. Clary, 38 Mich., 222. 

Mich. State Ins. Co. ». Soule, 51 Mich., 312. 
Miller v. ¢ lark, DG Mich.. Ded « 

[In Niles ». Ransford, the mortgagee, after commencing the publica 
tion of notice of sale, assigned the mortgage. The publication was 
continued without change, and the property was sold in pursuance of 
the notice. The court held the sale bad for the reason that after the 
assignment the notice did not contain the name of the assignee. The 


notice should have been republished in his name. 


In Lee ». Mason, the mortgaged land consisted of several parcels, 
some of which were not adjoining. The sheriff's deed on foreclosure 
conveyed all the parcels for one sum named as the purchase price. 
The sale was held bad for the reason that the statute required the land 
to be sold in parcels, and gave the mortgagor the right to redeem any 
parcel, 

In Doyle v. Toward, it was held that a failure to execute and de- 
posit the deed or any aftidavit of the facts of the sale with the register 
of deeds until after the expiration of one year from the time of sale 


rendered the foreclosure and sale invalid. 


Sanford v. Flint, was a bill to redeem from a sale upon a statutory 
foreclosure after the time limited by law for redemption had expired, 
and the court allowed the mortgagor to redeem for the reason that the 
mortgagee claimed more than was found to be due and sold the land for 


a sum largely in excess of the amount due. 


In Dodge v. Brewer, no question arose about the regularity of the 
statutory foreclosure, but it was held to have been superseded and an- 
nulled by agreement between the parties subsequent to the sale. 


In Grover v. Fox, a sheriff's deed upon a statutory foreclosure failed 
to show that the land had been sold in parcels, and ten months later a 
new deed was filed showing a sale in parcels dated back to the time of 
sale, with a false certificate of acknowledgment of same date. For 
this reason, and for the further reason that the mortgagee claimed, and 
sold the land for, more than was due, the foreclosure proceedings were 
held void. 
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In Lee 2. Clary, the notice of sale, in which the mortgage, otherwise 
correctly described, was set forth as made by imma Livermore, when 
in fact it was made by Ermina Livermore, was held invalid for the 
reason that the statute requires the notice to give the name of the 
mortgagor. [It was further objected to the notice that it did not show 
the fact of the commencement and discontinuance of previous foreclos 
ure proceedings; also that it did not show the hour and minute of the 
day when the mortgage was recorded. 

These objections were overruled. The court, by Campbell, Chief 
Justice, say: 

‘The notice is required to contain four elements: 1, the names of 
the parties to the mortgage and assignees; 2, the date and when re- 
corded; 5, the amount claimed to be due; 4, a description of the 
mortgaged premises. These all identify the instrument and show the 
extent of the claims of the party foreclosing, and indicate to persons 
interested what rights are set up. This is all that they need to be in- 
formed of to protect themselves. , . 7 We cannot add 
to the requirements of the statute and hold a notice void for not assert- 
ing or containing what that does not require.” 


U pon the construction of this statute the court Say: 


‘+ It seems to be imagined that statutory foreclosures are to be treated 
as subject to the same stringent rules that apply to proceedings im ¢- 
yitum contrary to the course of the common law, and that intend- 
ments are to be made against them. No doubt every statutory re- 
quirement must be adhered to, but these are sales by contract where 
the proceeding is authorized by the mortgagor himself to save the ex- 
pense and trouble of proceedings in equity. Such titles would be 
worthless if any unreasonable restrictions were laid on them, and the 
mortgagor would in most cases find it difficalt to obtain money on fair 
terms without some assurance that the enforcement of the security 
would not be troublesome. No substantial right should be destroyed, 
and no statutory requirement can be overlooked. But all provisions 
must be reasonably construed.” 

In Mich. State Ina. Co. v. Soule, the notice of sale was objected to 
us fatally defective because it was signed ** Michigan State Insurance 
Company” instead of ** 7/e Michigan State Insurance Company,” 
which is the corporate name. Justice Cooley, delivering the opinion 
of the court, says: 

‘**This last very technical objection we pass by with the simple 
remark that the statute does not require the party foreclosing to sign 
his name to the notice; it is sufficient if the name is specified therein. 
(Comp. L.. $ 6915.) We are not informed that it was not.” 

[In Willer vr. Clark, it was held that a guardian of infants could not 
foreclose by advertisement, a mortgage, the legal title to which was in 


the administrator of the father’s estate. 


If) LYDIA BACON ET AL. VS. 


there is no case in conflict with the rule laid down in Reading vs. 
Waterman. 


In the court below it was contended that the ruling in Reading vs. 


Wate rraan should not he followed because the Supreme Court of 


Michigan overlooked the fact that the signature to the notice of sale 
was for several weeks printed ** Anna H. Dickens instead of Dickson ; 
that these names are not /dem sonans. In the light of the decision in 
Mich. State Ins. Co. vs. Soule, it is not probable that this fact was 
overlooked. ‘+The statute does not require the party foreclosing to 
sign his name to the notice.” 

There is still another reason why the ruling in Leading rs. Water 
man should be followed in the case at bar. and that is that the matter 


in issue is Pes ‘djudicata. 


[t is a settled rule of law that a fact or controversy once decided by 
a competent tribunal cannot be re-examined by another court of con 
current jurisdiction in a suit between the same parties or their privies. 
Bank of 7, &. 7. Be verly, ] How.., 1.34, LAN. 
Aspd: nv. Nixon, / Hlow.., 107. Hie 
Hlophins », Lee. 6 Wheat... 109. 
Lessee of Parrish ». Ferris, 2 Black, 606. 
Wilson ’s Kerecutor i, Der n. IZ] fi S.. |2S. 


The case of Lessee of Parrish . Ferris is directly in point upon this 
question. That was an action of ejectment. Defendants pleaded in 
bar a previous suit between the same parties in the courts of the State 
of Ohio, in which a judgment or decree was rendered in their favor. 
The plea was held good, and Mr. Justice Nelson for the court says : 

‘This court acknowledges the rule and has uniformly applied it, of 
the conclusiveness of a judgment of a court of concurrent jurisdiction 
between the same parties or their privies upon the same question.” 

In the case at bar, the parties are privies in title of the parties in 
Reading ». Waterman, plaintiffs in error being the grantees of Water 
man, and defendant in error holding title from Reading. The courts 
of Michigan had concurrent jurisdiction, and the matter in issue in 
each case was the same, viz: the validity of the title acquired by Anna 
H. Dickson upon the foreclosure of the Waterman mortgage. 

It was contended, however, that the matter in issue was not res ad- 
qudicata, tor the reason that a new trial was ordered in Reading +. 
Waterman, and that therefore the suit is not finally determined. 


From this brief review of the Michigan cases it will be noted that 


~~“ 


~ 
yy 


’ 
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The only matter in issue was the validity of the forelosure of the 
Waterman mortgage, ard that was finally and conclusively deter- 
mined by the Supreme Court in that case. It certainly cannot be pre- 
sumed that that court would change its ruling, should the case be 
again brought before it. 


In the case of Mynning vs. Detroit ete., R. Co., 35 N. W. Rep.., 
S11 decided by the Supreme Court of Michigan January 5th, 1888, it 
was held that when that court has declared the law of a case, the rule 
of law laid down remains the law to be applied upon the same 
state of facts in all the subsequent pre weedings In the cause. 

This contention cannot prevent the application of the doctrine of 


res adjudicata to the case at bar 


The case of plaintiffs in error is wholly without merit. There is no 
phase of it which can appeal to the conscience of the eourt to modify 
or soften the strict rules of law which, under ordinary circumstances, 
would govern in its determination. 

Their claim is not entitled to favorable consideration. 

After the foreclosure sale, and after the time for redemption had ex- 
pired, Waterman surrendered posession of the mortgaged lands to Anna 
H. Dickson, the purchaser on the foreclosure sale. After Reading had 
bought the lot and built an expensive hotel upon it, and more than five 
years after Waterman had surrendered possession, he commenced his suit 
in ejectment. He did not offer to redeem, nor has he or any of his sue- 
cessors in title ever offered to redeem. He never prosecuted his suit 
and finally abandoned it and removed to California. 

He had so little confidence in his claim that he sold it for three hun- 
dred dollars to Lydia Bacon, the wife of David Bacon, dealer in stale 
claims. He invested that sum in a law suit, hoping to get title to 
property worth from twelve to twenty-five thousand dollars. He 
ought not to succeed. 

On the other hand, defendant in error loaned ten thousand dollars 
upon the property, foreclosed its mortgage and was compelled to take 
the property. For nearly nine years it has been deprived of the bene- 
ficial use of the property by the plaintiffs in error. This wrong has 
been borne long enough. 


The judgment should be affirmed. 


JOHN E. MORE, 


Attorney for Defendant in Error. 
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box and the jurors sworn on “voir dire.” Caspar Behrendt was 
chailenged by the. United States attorney and excused. - 

Upon examination of juror Robert McGarvin by Geo. J. Denis, 
Esq., United States attorney, he was asked, among other things, li 
he had been approached or spoken to by any one in reference to 
this case, and said MeGarvin replied that he had been approached 
and spoken to in reference thereto by Thomas J. Cuddy. On mo- 
tion of the United States attorney, and by consent of counsel for de- 
fense, all of the jurors except juror Robert McGarvin were ordered 
to retire in the custody of the marshal while the further examina- 
tion of Juror McGarvin was being had. The examination was then 
concluded. The said juror was challenged by defense and excused. 

Whereupon, it appearing from the testimony of the juror, Robert 
MeGarvin, that he had been approached by one Thomas J. Cuddy 
with the object on Cuddy’s part to influence said MeGarvin’s actions 
as a juror in the action now on trial before this court, wherein The 
United States of America is plaintiff and W. More Young defendant, 
it Is now ordered, upon the testimony so as above adduced, that 
the said Thomas J. Cuddy appear before this court on February 15, 
1889, at ten o'clock a. m., then and there to show cause why he 
should not be punished for contempt, and the’clerk of this court is 
hereby directed to issue a citation forthwith, citing said Thomas J. 
Cuddy to appear and show cause as aforesaid. 

And it is further ordered that a subpeena issue forthwith for Rob- 
ert MecGarvin and D. C. McGavin, returnable on February 15th, 
1889, at 10 o'clock a. m. 


4 Minute Entry. 


In the District Court of the United States of America for the South- 
ern District of California. 


Wednesday, February 15th, 1889; January term, A. D. 1889. 
Present: Hon. E. M. Ross, district judge. 
[In the Matter of the Contempt of THomas J. Cuppy. 105. 


Defendant and respondent present in court, accompanied by his 
counsel, Thomas b. Brown, Esq., Geo. J. Denis, Esq., United States 
attorney, appearing on behalf of the Government. 

This matter coming on regularly for hearing, and the marshal 
having made return on the citation and order to show cause herein 
before issued, W. D. Grady, Esq., counsel for the defendant in the 
case of The United States vs. W. More Young, moves the court for a 
continuance, and the motion is denied. 

Thereupon an exception to the proceedings was taken by Thomas 
B. Brown, Esq., counsel for respondent, a general denial entered, 
and the hearing was proceeded with. 

Robert McGarvin and D. C. McGarvin duly sworn and testified 

as witnesses on the part of the Government., Motion by 
5 counsel for respondent to dismiss the matter of contempt 
denied. 
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F. H. Longley, stenographer, duly sworn to take the testimony in 
short-hand, and proceeded to take and did take the testimony there- 
upon adduced in short-hand. 


Thomas J. Cuddy, the respondent, is duly sworn and testifies in 
his own behalf; whereupon, there being no further testimony, ar- 
gument is had, the matter submitted, and the court renders its de- 
cision as follows: 


Whereas, in the progress of the trial of the action of The United 
States of America vs. W. More Young, on the 12th day of February, 
1889, upon the examination of the term trial juror, Robert McGar- 
vin, as to his qualification to sit as atrial juror in thesaid action, the 
said McGarvin testified, among other things, in effect that on the 
day previous he was approached by one Thomas J. Cuddy with the 
object on Cuddy’s part to influence his, MeGarvin’s, actions as a 
juror in the said case in the event that he should be sworn to try the 
said action ; and 


Whereas from the testimony this court, on the said 12th day of 
February, 1889, entered an order directing the said Thomas J. 
Cuddy to show cause before this court, at the court-room thereof, at 
10 o'clock, on the 13th day of February, 1889, why he should not be 
adjudged guilty of the contempt of this court; and 


Whereas, in response to the said citation, said Thomas J. Cuddy 
did, on the said 13th day of February, 1889, appear before the said 
court; and 


Whereas testimony was then and there introduced in respect to 
the matter both for and against him: , 


6 The court, having duly considered the testimony, does now 

find the fact to be that the said Thomas J. Cuddy did, upon 
the 11th day of February, 1889, approach the said Robert McGavin, 
at the time being a term trial juror duly impannelled in this court, 
with the view to improperly influence the said MecGarvin’s actions 
in the case of the United States of America against the said Young 
in the event the said McGarvin should be sworn as a juror in said 
action. 


Now, it is here adjudged by the court that thesaid Thomas J. Cuddy 
did thereby commit a contempt of this court, for which contempt it 
is now here ordered and adjudged that the said Thomas J. Cuddy 
be imprisoned in the county jail of the county of Los Angeles for 
the period of six months from this date, and the marshal of this 
district will execute this judgment forthwith. 

Defendant and respondent remanded to the custody of the mar- 
shal. 

7 The following is a true copy of the citation issued in said 
matter and served upon the petitioner on the 12th of Feb., 
1889, by D. R. Risley, U. S. marshall: 
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UNITED STATES OF AMERICA, | 
Southern District of California. | 


The President of the United States to the marshal of the United 

States for the southern district of California, Greeting : 

Whereas an order has been this day entered by this court that T. 
J. Cuddy be cited and admonished to appear and show cause why 
they [he] should not be punished for contempt 

Now, therefore, this is to command you that you cite and ad- 
monish the said T. J. Cuddy, if he be found within your district, 4 
to be and appear before the Honorable Ierskine M. Ross, judge of 
the United States district court for the southern district of Cali- 
fornia, at the court-room, In the city of Los Angeles, on Wednesday, 
the 13th day of Feb’ y, 1889, at 10 o’clock a. m., that he may then 
and there show cause, f any he can, why he should not be pun- 
ished for contempt, and to do and receive what the said court shall 
order in the premises. 

Witness the Hon. Erskine M. Ross, judge of said court, this 12th 
day of February, 1889, and of the Independence of the United 
States the one hundred and 15th. 


[Seal of U.S. Dist. Court. | 
Kk. H. OWEN, Clerk, 
By WM. M. VAN DYKE, 


Deputy Clerk. ~ 


8 The following is a true copy of the commitment issued in 
said matter under which petitioner is imprisoned : 


) UNITED STATES OF AMERICA, ae 
Southern District of California, | ” 


The President of the United States to the marshal of the l nited 
States for the southern district of California. Greeting: 


Whereas, at the January term of the district court of the United 
States of America for the southern district of California, held at the 
court-room of said court, in the city and county of Los Angeles, in 
said district, to wit,on the 13th day ol February. A.D. 1889. Thomas 
J. Cuddy was convicted of a contempt of the said court committed 
on the 11th day of February, 1889, at the city of Los Angeles, county 
of Los Angeles, State of California, and within the jurisdiction of + 
said court, sagen to the form of the statutes of the United States ( 
in such case made and provided and against the peace and dignity 
of the said U nited States 

And whereas, on the 13th day of February, A. D. 1889, being a 
day in the said term of said court, said Thomas J. Cud: ly was, for 
said conte mpt of which he stood convicted as aforesaid by the judg- 
ment of said court, ordered to be imprisoned in the county jail _" 
the county of Los Angeles for the pel riod of six (6) months from said {" 
13th day of February, 1889: 
Now, this is to command you, the said marshal, to take and keep 
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and safely deliver the said Thomas J. Cuddy into the custody of the 
keeper or warden or other officer in charge of said county jail of the 
county of Los Angeles, California, forthwith. 

And this is to command you, the said keeper and warden and 
other officers in charge of the said county jail of the county of Los 
Angeles, to receive from the United States marshal of said southern 
district of California the said Thomas J. Cuddy, convicted and sen- 
tenced as aforesaid, and him, the said Thomas J. Cuddy, to detain 
and imprison for the period of six (6) months from said 13th day of 
February, 1889. 

Herein fail not. 

Witness the Hon. Erskine M. Ross, judge of the district court of 
the United States for the southern district of California, and the seal 
thereof, at Los Angeles, in said district, on the 15th day of February, 
A. D. 1889. 

[SEAL OF COURT.] E. H. OWEN, 
Clerk of said District Court, 
By 


Deputy Clerk. 


10 | Endorsed :} No. 105. In the district court of the United 

States, southern district of California. In the matter of the 
contempt of court of Thomas J. Cuddy. Commitment. Contempt 
of court. Issued February 15, 1889. Filed this 13 day of February, 
1889. E. H. Owen, clerk, by —_ deputy clerk. 


The within warrant of commitment was received by me on the 
15th day of February, 1889, and is returned executed this 13th day 
of Feb., 1889. 

D. R. RISLEY, U. S. Marshal, 
By THOMAS B. HAYES, Deputy. 


1] The foregoing is a full and complete statement of all the 
proceedings of said court under which petitioner is im- 
prisoned. 
And your petitioner claims that said United States district court 
had no jurisdiction or authority legally to try and sentence him in 
the manner and form above stated— 


t 
constitute any contempt of court 
Revised Statutes of the United States. 

2. For the reason that the proceedings in said court were insuffi- 
cient to give the court jurisdiction to proceed to judgment in said 
matter. 

3. For the reason that said judginent is void, because not based 
or founded upon any proceedings in due course of law. 

Wherefore your petitioner prays that this honorable court do 
forthwith order the writ of habeas corpus to issue from this court to 
the said D. R. Risley and P. M. Darcey, marshal and warden as 
aforesaid, requiring them to produce the body of your petitioner 


6 EX PARTE: IN THE MATTER OF THOMAS J. CUDDY. 


before this court at some time to be designated in said writ, then to 

abide what shall be awarded by this court. 

ANDERSON, FITZGERALD & ANDERSON, 
Attorneys for Petitioner, T. J. Cuddy. 


STATE OF CALIFORNIA, [pee 
f ounty of Los Ange les. —e 


Thomas J. Cuddy makes oath arid says that he is the petitioner 
in the foregoing petition and knows the contents thereof, and that y 
the facts set forth in said petition are true. 


T. J. CUDDY. 


12 Sworn to and subseribed before me this 10th day of April, 
1SSY. 
| SEAL. | WM. M. VAN DYKE, 
Clerk U.S. Circuit Court for the Southern 


District of California, 
By EK. H. OWEN, Deputy. 


13 (Indorsed :) 121. Cuireuit court of the United States, ninth 

circuit, southern district of California. Jn re Thoimas J. 
Cuddy. Petition for habeas Corpus. iled April LOth, LSSY. Wim. 
M. Van Dyke, clerk, by E. H. Owen, deputy clerk. Anderson, Fitz- 


gerald & Anderson, att'ys for petitioner. hb 
14 In Re Tuomas J. Cuppy. 


Petition for Writ of Haheas Corpus. 


Be it remembered that on this 11th day of April, 1889, Thomas J. 
Cuddy, by his attorneys, Anderson, Fitzgerald & Anderson, pre- 
sented in open court the petition for the writ of habeas corpus to D. 
R. Risley, marshal, and P. M. Darey, warden of Los Angeles county 
jail, heretofore filed in this court; and, the same being heard and 
considered by the court, it is ordered and adjudged that the praver 
of said petitioner be refused and the writ prayed for denied, and that 
the said petitioner be dismissed, and that the petitioner pay the costs 
of this proceeding. 

ROSS, 
District Judge. 


15 United States Cireuit Court, Ninth Cireuit. Southern District | 
of California. 


In Re Tuomas J. Cuppy, Petitioner for /labéas Corpus. 


The above-named petitioner, conceiving himself aggrieved by the- 
final jadgment and decision entered on the 11th day of April, 1889, 
in the above-entitled ‘cause, doth hereby appeal! therefrom to the 
Supreme Court of the United States, and he prays that his appeal 
may be allowed, and that a transcript of the record, proceedings, 


hin 
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and papers in the cause, duly authenticated, may be sent to the 
Supreme Court. 
ANDERSON, FITZGERALD & ANDERSON, 


Attorneys for Petitioner. 
y 


(Endorsed :) Filed Ap’l 11th, 1889. Wm. M. Van Dyke, clerk, 
by E. H. Owen, deputy. 


16 In Re Tuomas J. Cuppy. 
Petition for Writ of Habeas Corpus. 


In this cause, the petitioner having prayed an appeal to the Su- 
preme Court of the United States froin the final judgment, this day 
rendered in this cause, refusing the prayer of the petition and deny- 
ing the writ prayed for and dismissing the petition, it is ordered 
and adjudged that the said appeal be allowed upon petitioner enter- 
ing into a bond, with sufficient sureties, payable to the United 
States, in the sum of two hundred and fifty dollars, conditioned to 
prosecute his appeal with effect, or else pay all costs that may 
accrue. 

And it is further ordered that a transcript of the record, proceed- 
ings, and papers in this cause, duly authenticated, be sent to the 
Supreme Court of the United States. 

ROSS, 
District Judge. 
17 UNITED STATES OF AMERICA, 
Southern District of California : 


Circuit Court. 


Know all men by these presents that as | we} Thomas J. Cuddy, as 
principal, and Chas. F. Webber and Jerry Illich, as sureties, are held 
and firmly bound unto the United States in the sum of two hundred 
and fifty dollars, to be paid by the said Thomas J. Cuddy to the 
United States; to which payment, well and truly to be made, we do 
bind ourselves, our successors, heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 11th day of April, 1889. 

Whereas, on the llth day of April, 1889, the circuit court of the 
United States, ninth circuit, district of Southern California, in a 
proceeding in said court, where the said Thomas J. Cuddy filed his 
petition in said court praying for a writ habeas corpus to D. R. Ris- 
ley, marshal of said district, and to P. M. Darcy, warden of the jail 
of Los Angeles county, California, the said court entered a final 
judgment refusing the prayer of said petitioner and denying said 
writ and dismissing the petition ; 

And the said Thomas J. Cuddy having prayed and been allowed 
an appeal from said judgment to the Supreme Court of the United 
States, now sitting in Washington : 

Now, the condition of this obligation is such that if the said Thos. 
J. Cuddy shall prosecute his appeal to effect and answer all costs if 
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he shall fail to make good his plea, then the above obligation to be 
void; otherwise to remain in full force and virtue. 
CHARLES F. WEBBER. [SEAL. ] 
JERRY ILLICH. | SEAL. | 


18 UNITED STATES OF AMERICA, Bae 
Southern District of California. " oa 
Charles F. Webber and Jerry Illich, being duly sworn, depose 
and say, and each for himself saith, that he is worth two hundred 
and fifty dollars over and above all just debts, liabilities, and ex- 
emptions. 
CHARLES F. WEBBER. 
JERRY ILLICH. 
Sworn to and subscribed before me this 11th day of April, 1889. 
Kk. H. OWEN, 
[ SEAL. | U.S. Commissioner and Clerk of the U. 8S. District 
Court for the Southern District of Cala. 


The form of the foregoing bond and the sufficiency of the sure- 


ties thereto is dhereby approved. 
ROSS. 


Listrict Judge. 


(Endorsed :) Filed Ap’l 11th, 1889. Wm. M. Van Dyke, clerk, 
by Ik. H. Owen, deputy. 


19 Circuit Court of the United States, Southern District of 
California. 
In Re Tuomas J. Cuppy, Petitioner for //abeas Corpus. 

[, George J. Denis, hereby waive all notice of appeal in the above- 
entitled cause, and all service upon me of citation to appear in the 
Supreme Court of the United States in the matter of said appeal. 

GEORGE J. DENIS, 
United States Attorney for Southern District of California. 
(Endorsed :) Filed Ap’l 11th, 1889. Wm. M. Van Dyke, clerk, by 
Kk. H. Owen, deputy. 
20 [In the Supreme Court of the United States. 
In Re Tuomas J. Cuppy, Petitioner for Tabeas Corpus. 
On appeal. 

And now comes the appellant, by his attorneys, and says that 
in the records and proceedings aforesaid there is manifest error— 

1. That the circuit court erred in refusing the prayer of the peti- 
tioner and denying petitioner the writ of habeas corpus, as prayed 
for therein. 
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2. That the circuit court erred in dismissing petitioner’s peti- 
tion. 

Wherefore this appellant prays that the said judgment of the cir- 
cuit court, ninth circuit, district of Southern California aforesaid, may 
be reversed, annulled, and altogether held for naught, and that he 
may be restored to all things which he has lost by occasion of the 
said judgment, &e 


* , : ~eemeneae . . . . 
ANDERSON, FITZGERALD & ANDERSON, 
Attorneys for A ypellant. 
~~ ’ l 
2] Unirep STATEs OF AMERICA, 
; ‘ , , sa. 
' Southern District of ¢ atijornia, | 


I, Wm. M. Van Dvke, clerk of the circuit court of the United 
States, ninth circuit, southern district of California, do hereby cer- 
tify that the above and foregoing are true and correct copies of the 
petition, final judgment, the praver for appeal, the order allowing 
appeal, the appea! bond, and the judge’s approval thereof, the waiver 
of notice of appeal, and of citation to appear by the United States 
district attorney, and the assignment of errors on said appeal to the 
Supreme Court of the United States in cause No. 121, The United 
States of America vs Thomas J Cuddy, pre tition for writ of habeas 
corpus, On file In my othice. 

Witness my hand and the seal of the said circuit court this 12th 
day of April, A. D. 1889 


[Seal U.S. Cireuit Court, Southern Dist. Cal., 1886_] 


WM. M. VAN DYKE, Clerk, 
By Ek. H. OWEN, Deputy Clerk 


22 | Endorsed -| No. 121. In the U.S. cireuit court of the United 
States, ninth circuit,southern district of California. The United 
States of America vs. Thomas J. Cuddy. Transempt on appeal to 
the Supreme Court of the United States from order denying petition 
for writ of habeas corpus 
Endorsed on cover: 8. California C. C. U.S. No. 1552. Ex parte: 
In the matter of Thomas J. Cuddy, appellant Filed April 22, 
LSS9. 


Supreme Court of the Emited States. 
OCTOBER TERM, 1888. 
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as 
Ex Parre THOMAS J. CUDDY, Appenianr. 


No. —, 
Ex Parte ALYANDRO SAVIN; APppeLLanr. 


Morton To ADVANCE. 


In the two above-entitled causes appellants respectfully move the 
Court that the said two causes be advanced, and that they be heard 
at this term of the Court as soon as shall be convenient to the 
Court; and for grounds of the motion state that both cases are 
appeals from final judgments of the cireuit court of the United 
States for the district of Southern Califormia, denying them writs 
of Aabeas corpus and dismissing their petitions. That they are 
both imprisoned in the county jail of Los Angeles county, Cali- 
fornia, under color of the authority of the United States, and, as 
they are advised, contrary to the laws and Constitution of the 
United States. That Cuddy’s imprisonment is for six months 
from the 13th of February, 1889, and Savin’s imprisonment is 
for twelve months from the 29th of February, 1889. That the 
facts in the two cases are similar, and the errors and points of 
law are the same, and that the cases can be heard together. And 
they respectfully pray the Court for a speedy hearing, in order 
that they may be delivered from their unjust imprisonment, as 
they are advised and conceive it to be. 

J. A. ANDERSON, 
Attorney for Appellants. 


In the Supreme Court of the United States, 


OcroBEeR TERM, 1888. 


In THE Matrer or Tuos. J. Cuppy, No. 


In THE MATTER OF ALEJANDRO Savin, No. 


APPEALS PROM THE CIRCUIT COURT OF THE UNI- 
TED STATES FOR THE NINTH CIRCUIT, SOUTHERN 
DISTRICT OF CALIFORNIA. 


BRIEF FOR THE UNITED STATES. 


Hn the Supreme Court of the United States, 


OcrosBeR Term, 1888. 


In THE Matrer or Tuos, J. Cuppy, No. 


IN THE MATTER OF ALEJANDRO SAVIN, No. 


APPEALS FROM THE CIRCUIT COURT OF THE UNI- 
TED STATES FOR THE NINTH CIRCUIT, SOUTHERN 
DISTRICT OF CALIFORNIA. 


BRIEF FOR THE UNITED STATES. 


STATEMENT OF THE CASBES. 
THE CUDDY CASE. 


During the progress of the trial of a criminal case, 
entitled The United States y. W. More Young, in the dis- 
trict court of the United States for the southern district 
of California, a term trial juror, in his examination on 
voir dire, swore that appellant had on the previous day 
sought to influence him to bring in a verdict of not guilty 
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in said case. Testimony on that point having been fully 
taken in open court, the trial judge issued a rule upon the 
said Cuddy, ordering him to show cause the following day 
why he should not be punished for contempt. The fol- 
lowing day, appellant being present in court with counsel, 
testimony against and for appellant was taken. Appellant 
took the witness-stand in his own behalf: was examined 
by his counsel and cross-examined by the Government 
attorney, and, upon a fall hearing the court found that 
appellant had corruptly sought to influence a juror in the 
discharge of his duty ; thereupon adjudged him guilty of 
contempt of court and sentenced him to imprisonment for 
six months in the county jail of Los Angeles County. 
Application was made for a writ of habeas corpus before 
the circuit court for the ninth circuit, southern district of 
California, and the application was refused. From the 
order and final decision of that court, denying the applica- 


tion, appellant brings this appeal. 
THE SAVIN CASE, 


The case of The United States vs. 1. Goujon was being 
tried in the district court of the United States for the 
southern district of California; the witnesses on each 
side, after being all sworn, were excluded from the court- 
room until needed for their testimony. One Alejandro 
Savin, appellant here, unlawfully attempted and endeav- 
ored to deter a witness for the Government from testifying 
for the Government, and did unlawfully offer said witness 
money not to testify against the said Goujon. The mat- 
ter was reported verbally to the judge presiding, who or- 


dered that testimony be taken in the afternoon of the 
same day. At the time named the witness sought to be 
bribed was duly sworn in open court, the appellant then 
and there being present, and the testimony so given was 
taken down in short-hand. Upon that testimony a cita- 
tion was issued ordering Savin to show cause the next 
morning why he should not be punished for contempt. 
A hearing was had at the appointed time. Defendant 
was present in court with counsel. Witnesses were ex- 
amined by the Government attorney and cross-examined 
by appellant’s attorney, and appellant testified fully in 
his own behalf. The court thereupon found that appel- 
lant had unlawfully attempted to deter the witness from 
testifying on behalf of the Government, and had unlaw- 
fully offered said witness money not to testify against the 
defendant in the case above named, and adjudged him 
guilty of contempt, sentencing him to twelve months’ im- 
prisonment in the county jail of Los Angeles County. 
The same steps were taken in this as in the first case, with 


the same results. 
GROUNDS OF APPEAL. 


Appellant seeks relief on two grounds : 

First. That the acts committed by him, as found by 
the judge of the district court, do not constitute contempt 
of court under § 725 of the Revised Statutes. 

Seconp. That the proceedings upon which the judg- 
ment in contempt was founded were insufficient to put the 
power of the court in motion, and hence it acted without 


jurisdiction. 
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pa ARGUMENT. 

F The act of March, 1831, 4 Stat., 487, is divided into two 

‘ sections, the first of which is now § 725, Revised Statutes, 

b which reads as follows: 

The said (United States) courts shall have power 

* * * to punish, by fine or imprisonment, at 
the discretion of the court, contempts of their au- 
thority: Provided, That such power to punish con- 
tempts shall not be construed to extend to any cases 
except the misbehavior of any person in their pres- 
ence or so near thereto as to obstruct the administra- 

4 tea clinics. * * * 


The second, somewhat modified, §§ 5399 and 5404, R. 


S.. which read as follows: 


Every person who corruptly, or by threats or force, 
é endeavors to influence, intimidate, or impede any wit- 
id ness or officer in anv court of the United States in 
i the discharge of his duty, or corruptly, or by threats 
or force, obstructs or impedes, or endeavers to ob- 
struct or impede, the due administration of justice 
therein, shall be punished, ete. 
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Appellant’s contention is that any of the acts defined 
in the second section must be prosecuted by indictment and 
an not be punished summarily as a contempt. 

As we read the act, the second section simply provides 
a possible additional punishment to that inflicted sum- 
marily for contempt. 


THE ACT OF 1831, 


PT AER EL LOR ELE ER 


In support of our position we call the attention of the 
court to the unusual language of that section. It reads: 
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That if any person or persogs shall corruptly or 
by threats or force endeavor to influence, intimidate, 
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or impede any juror, witness, or officer in any of the 
courts of the United States, in the discharge of his 
duty, or shall corruptly, or by threats or by force, ob- 
struct or endeavor to obstruct or impede the due ad- 
ministration of justice therein, every person or per- 
sons so offending shall be liable to prosecution theretor 
by indictment, and shall, on conviction thereof, be 
punished, ete. 


In no other penal statute are the words in italics found, 
The import of and natural deduction from them is that 
of a permissive prosecution, Elsewhere the language of 
the law is mandatory, as: “shall, on conviction thereof, 
be punished,” ete, 

The title of the act itself is “An act declaratory of the 
law concerning contempts of court.” 

Again: If Congress intended the acts set out in the 
second section to be withdrawn from those punishable 
summarily as contempts under the general authority given 
to the Federal courts in the first section, why should the 
obstructing of the administration of justice be inhibited 
by both sections ? 

If prisoner’s position be tenable, section 725, Revised 
Statutes, becomes absolutely inoperative ; for under the 
second section of the act of 1831 any one who corruptly 
obstructs the administration of .justice is to be prosecuted 
by indictment only, and no matter how serious or how 
flagrant his misbehavior, the judge can not punish him as 
for contempt, for the reason that such offense must be 
prosecuted by indictment. 

To follow this remarkable theory of the Federal statute 
concerning contempt of court leads to the astonishing con- 


f ; 
: clusion that a section of the Revised Statutes has no 
ya meaning and is of no force. 

Section 725, Revised Statutes, makes the misbehavior of 
any person in the presence of the court, or so near thereto 
as to obstruct the administration of justice, a contempt of 
court, and to be punished summarily. 
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y Section 5404, Revised Statutes, makes the corrupt ob- 
ke structing or impeding of the administration of justice an 
h offense against the laws of the United States, and punish- 
b: able as such. 

i. OBSTRUCTING ADMINISTRATION OF JUSTICE. 

* 

3 Where the acts alleged are committed out of the pres- 
4 ence of the court, the test whether they constitute con- 
" tempt or not is: Does the misbehavior complained 

by obstruct the administration of justice ? 


[n the instant case the facts are that appellant corruptly 


attempted to influence a term trial juror, a part of the 
F court—sought to have him bring in a verdict of not guilty 
E in a criminal case about to be called for trial. 

; If this is not misbehavior which obstructs the admin- 
t istration of justice, it is dific ult to conceive what would 
E do SO, 


Wherever the conduct complained of ceases to be 
general in its effect and invades the domain of the 
court to become specific in its injury —to intimidate 
or atte mpt to intimidate with threats or otherwise 
. * ™* witnesses or jurors, while in the dis- 
charge of their duties as such ; if it be constructive 
because of the place where it happens, because of the 
direct injury it does in obstructing the workings of 
the organization for the administration of justice in 
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that particular case, the power to punish it has not 
yet been taken away by any statute however broad 
its terms may apparently be. (United States rs. 
Anonymous, 21 Fed. Rep., 765.) 

Interference with grand jury, it being a constituent part 
of the court, held to be contempt. (Harwell rs. State, 10 
Lea | Tenn. }, 548.) 

Endeavoring to induce the sheriff to summon certain 
persons on a special panel held to be contempt of court. 

And this is so, although not within the court-house 
or in the immediate presence of the court. (Sinnoft 
vs. State, 11 Lea [Tenn.], 282.) 

To curse a witness in the piazza of the court-house is a 
contempt in the presence of the court ( United States vs. 
Carter, 3 Cranch C. C.,423).. And this, notwithstanding 
the act of 1831. (United States vs. Anonymous, supra.) 

In the case of Sharon rs. Hill (24 Fed. Rep., 733), 
where the defendant committed an assault with a deadly 
weapon in the presence of a master in chancery, who was 
engaged in taking testimony by reference, the circuit judge 
held : 

The court of its own motion, the matter having 
been brought to its attention [by report of the mas- 
ter in chancery to the court] might well proceed, 
upon the acts as reported, as a gross contempt of 
court. * * * But these same acts which con- 
stitute a contempt in this case also constitute sev- 
eral offenses om the laws of the United States, 
punishable in the ordinary course of criminal pro- 
ceedings. (Sharon vs. Hill, 24 Fed. Rep., 733.) 

Holding intercourse with a juror held to be contempt. 
(State vs, Doty, 2 Vroom, $04. } 


S 


The court undoubtedly has power to punish for con- 
tempt any attempt to corruptly or unlawfully influence 


jurors, notwithstanding such party may likewise be in- 
dicted for the same offense. This power is necessary to 
enable the court to administer justice. (Gandy vs. The 
State, 13 Neb., 451.) 

The contention of prisoner’s counsel, that because the 


offense is an indictable one the court could not punish him 
as for contempt, but that punishment could only follow 
conviction after indictment, is untenable and against all 
the authorities. 

(See Bishop on Criminal Law (Vol. II, See. 264 ; Jd., 
Vol. I, See. 1067); Gandy vs. State (13 Neb., 451); 
Sharon vs. Hill (24 Fed. Rep., 733); In re Griffin [N.C., 
1887], (3 Southeastern Rep., 515); Passmore Williamson 
Case (26 Pa. St., 23); Jn re Tyler (64 Cal., 438); Ra- 


palje on Contempts, p. 121, and cases cited.) 


II. 
PROCEDURE IN CONTEMPT. 


The prisoner’s second plea for liberty depends upon 
the proceedings by which he was brought into court and 
adjudged guilty of contempt. His contention is, that in- 
asmuch as the offense was one not committed in the phys- 
ical presence and hearing of the judge of the district court 
in which the trial of William More Young was pend- 
ing, it was In consequence, if a contempt at all, one com- 
mitted not in facie curie, and, hence, an affidavit setting 
out the alleged contempt must needs have been filed and 
served before the power of the court to punish could have 
been set in motion. 
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Recognizing the <listinction made in the books between 
direct and constructive contempts and the numerous decis- 
ions requiring the filing and serving of an affidavit, it is, 
notwithstanding, respectfully submitted that contempt, 
within the meaning and intent of section 725, Revised 
Statutes, may be committed upon other branches of the 
court, and is not restricted to insult of the judge or such 
tumultuous behavior in his presence or hearing as would 
disturb him. 

“The court ” does not mean in the sense of section 725, 
Revised Statutes, merely the judge presiding and dinecting 
its conduct. The marshal, the clerk, witnesses under 
subpcena and sworn, jurors—all are constituent, legal, anc 
necessary parts of the court as such. 

Hence it is that in Harwell vs. State, in 10 Lea, 548, it 
was held that a grand jury was part of the court. 

So interference with a sheriff held to be contempt im 
Sinnott vs. State, in 11 Lea, 282. 

So also in United States rs. Carter, 3 Cranch, C. C., 
423. 

In the case at bar the person sought to be corrupted was 
a part of the court, a term trial juror, and acting as such; 
and the facts upon which the proceedings in contempt 
were based in the lower court were elicited under oath in 
open coure and during the progress of the very trial 
which a verdict was attempted to be obtained corruptly. 

Admitting for the purposes of the argument that an af- 
fidavit should have been filed. What would be its pur- 
pose? Would it not be to acquaint the judge of the court 
contemned in some solemn manner with the facts upon which 
to predicate contempt proceedings? Has a written state- 
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ment of facts any greater solemnity or is it entitled to 
more weight than oral testimony adduced in open court 
and taken in short-hand by an official stenographer ? 

“An affidavit for an attachment against a defaulting 
witness, before a justice of the peace, need not be an oath 
in writing ; the application for the attachment, as well as 
the oath, may be oral.” 

Baker vs. Williams, 12 Barb. (N. Y.), 527. 

In Albany City Bank vs. Schermerhorn, 9 Paige (N. 
Y.), 372, it is said the proof may be either by affidavit or 
other competent and satisfactory evidence. 

To same effect, Matter of Davies, 81 N. C., 72; State vs, 
Myers, 44 Iowa, 580; Rapalje on Contempts, page 122. 

And it is suggested with extreme respect and some hesi- 
tation that in the Federal courts there is no rule of practice 
for punishment of contempt, committed constructively in 
the presence of the court, provided either by statute or by 
precedent. The only authority in the Fedegal jurispru- 
dence against the statement just made is that found in 3 
Blatchford, 148, Jn re Judson, where it is held: “ When 
the contempt is not committed in facie curiae it must be 
proved by affidavits from persons who witnessed it.” 

Where contempt is committed in the presence of a mas- 
ter in chancery acting as such, the courts of the United 


States will proceed to act upon a report of the master un- 
verified. (Sharon vs. Hill, 24 Fed. Rep., 733.) 

In conclusion, it is maintained that in the instant case 
the judge of the court contemned became advised of the 
contempt committed, by the testimony in open court of 
one of its officers, which testimony fully revealed the con- 
tempt. ‘The prisoner was accorded the fullest rights and 
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most complete defense ; was represented by counsel, who 
cross-examined the witnesses produced at the hearing to 
establish the alleged contempt. The prisoner himself’ 
took the witness stand in his own defense. He has not 
before complained that he was not acquainted with the 
accusation against him, but, on the contrary, established 
his full knowledge of it by testifying in his own behalf, 
and it is submitted the order of Judge Ross should be af- 
firmed. 

GEORGE J. DENIS, 

United States Attorney. 

G. A. JENKS, 

Solicitor- General. 


BRIEF OF ATTORNEY FOR ALEJANDRO SAVIN, | 
APPELLANT. 
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Attorney for Appeilant. 


Inthe Supreme Court of the United States. 
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Ix Re ALEJANDRO SAVIN. Ex Parre. 
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B, ef of A florney for A lejandro Savin, Appellant. 


STATEMENT OF Facts. 


Appellant, Savin, a citizen of Mexico, while in Los An- 
geles, California, was imprisoned in the jail of Los An- 
geles county, under a sentence of twelve months’ impris- 
onment under a judgment of the district court for the 
southern district of California, rendered in a contempt 
proceeding. 

He filed his petition in the United States Cireuit Court 
of that district praying for a writ of Aahbeas corpus, and 
stating that he was imprisoned under color of the authority 
of the United States contrary to the Constitution and laws 
of the United States. The petition sets out in full all of the 
contempt proceeding (as shown by the papers and record), 
and the judgment and the warrant of committal. The cir- 
cuit court rendered final judgment, refusing the prayer of 


the petition, denying the writ and dismissing the petition. 
From that final judgment Savin prayed an appeal to this 
Court and the appeal was allowed. 

The judgment of imprisonment was rendered under the 


following circumstances, as shown by the petition, to wit: 
While the case of The United States v. Hippolyte Gou- 
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jon was on trial in the district court of the United States 
for the southern district of California, the district attorney 
stated to the court that he had been sn formed that one of 
the witnesses for the Government had been corruptly ap- 
proached and sought to be intimidated from testifying in 
said case. Whereupon the court said it would hear testi- 
mony as to the matter and adjourned till 4 P. M. 

The record recites that at 4 P. M. the defendant and 
respondent was present in court in custody of the marshal ;' 
that it stenographer was sworn to take down the proof, 
and one Dominguez was sworn to interpret the Spanish 
and English language; that the stenographer did take 
down the proof, and that upon the evidence thus taken 
down the court made the order of citation; that one 
Bartolo Flores was duly sworn as a witness, and testified 
for the Government, whereupon the court made the follow- 
Ing order of citation, to wit: “ Upon the evidence of Bar- 
a tolo lores in the above-entitled matter, it Is ordered 
“ that Alejandro Savin show cause before this court at the 
* eourt-room thereof at O50 o clock to-morrow morning, 
‘“ Feb. 28, 1889), why he should not be adjudged guilty of 
“ contempt of this court, and the marshal of the court is 
“ directed to serve a copy of this order, together with a 
“ citation to be issued by the clerk, upon the said Ale- 
7 jandro Savin forthwith.” 

The record shows that the citation served upon Savin 
merely cited him to appear and show cause why he should 
not be adjudged guilty of contempt. The record further 
shows that next morning the defendant was present in 
court with his counsel. That counsel for Savin demanded 
ante rrogatori &, and they were denied by the court. That 
thereupon several witnesses were sworn and testified for 
the Government, and that Savin was sworn and testified 


for himself. Final judgment was then entered reciting 


»” 


that Flores was examined the day before and testified to 
the facts as found by the court; that the court thereupon 
made an order directing Savin to show cause before the 
court, next morning, why he should not be adjudged guilty 
of contempt ; that next morning Savin appeared with his 
counsel, whereupon the said matter was heard in open 
court and witnesses for and against him were sworn and 
their testimony taken, and the judgment then recites as 
follows, to wit: “ The court now finds the facts to be that 


° 


‘during the progress of the trial of an action of The 
Umited States +. H. Goujon in this court on the 27th 


day of February, 1889, one Bortolo Flores, a witness 


. 
* 


“on behalf of the Government duly subpcenaed and in 
* attendance upon the court, while in such attendance upon 
“ the court on the 27th day of February, was on two sev- 
“ eral occasions, once in thi ] iry-room of the court, which 
“ was temporarily used for a witness room, and which 1s 
‘located within seven feet of the court-room, and once in 
“the hall-way of said court building, immediately adjoin- 
“ing the court-room, was approached by the respondent 
“ Alejandro Savin, and the said Savin did then and there 
“in said jury-room unlawfully attempt and endeavor to 
“ deter said witness Flores from testifying for the Govern- 
“ ment in the aforesaid action, and in said hall-way the 
” said Savin cid, at the time stated, unlaw fully offer the 


“ said witness Flores money not to testify against the de- 
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fendant therein, the aforesaid Goujon, from which facts 
“it is considered and adjudged by the court that the said 
“respondent, Alejandro Savin, did thereby commit a 
cit contempt of court, for which contempt it Is now or- 
“ dered and adjudged that the said Alejandro Savin be im- 
“ prisoned in the county jail of Los Angeles county, 
“ California, for the period of one year. The marshal 
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shall execute this judgment forthwith. February 28, 
“ 1889." 
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The record shows that nothing was served on Savin ex- 
cept the order to show cause and the citation, and that 
neither the order nor the citation contained any statement 
i of any of the matters constituting the alleged contempt. 
Record further shows that Savin's attorney demanded ‘ 
interrogatori S. and that they were denied by the Court, 
and that the proceedings were purely oral. The record 
further shows that witnesses were examined and that the 


: 
judgment of contempt was based upon the testimony of 
) 
| the witnesses. 

| 
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The errors we rely on for reversal are that the circuit 


court refused the prayer of the petition, denied the writs. 
and dismissed the petition ; whereas the petition on its 


face shows : 


| That the district court had no jurisdiction to summarily 
| punish App lant for the matters and things set out in its 


| judgment ordering his imprisonment. 


That the proceedings upon which the judgment of con- 
tempt was based were not in due course of law, and were 
not of a character upon which a valid judgment could be 
based, because 

lst. No written specifications of the facts constituting 
the contempt were furnished Savin (but when demanded 
were denied) so as to give him the opportunity of purg- 
| ing himself of the contempt. 
| 2d. The judgment of the court is based upon the testi- ° 
mony of witnesses, whereas the only valid judgment the 
court could render in a case of criminal constructive con- 


tempt is one based upon. the answer of the defendant—- 


D 
either dismissing the proceeding or punishing the defend- 
ant, according as his answer either denied or confessed the 
alleged contempt. | 

3d. Even if it were /arful to have a trial and take tes- 
timony in this class of cases, vet it could only have been 
done upon an issue formed upon a specific charge in writ- 
ing and an answer denying it; whereas in this case the pro- 


ceedings were purely / pal. 


ARGUMENT. 


The only jurisdiction that the district and circuit courts of 
the United States have to punish summarily for contempt of 
court is derived from and limited by the act of Congress 
approved March 2, 1851 (now section 725 and section 
5399 of the Revised Statutes of the United States). 

That act is found in vol. 4, United States Statutes-at- 
Large, pages 487-8, and is in the words and figures fol- 


lowing: 


Cuap. XCIX.-—-An act declaratory of the law concerning contempts of 
court 

Be it enacts d hy the Nenate and Hlouse OF Lepr sentatives 
of the United State N 7 A ie rica nN (‘ondar NN assembled, 
That the power of the several courts of the United States 
to issue attachments and inflict summary punishments for 
contem pts of court shall not be construed to extend to any 
‘ases except the misbehavior of any person or persons in 
the presence of the said courts or so near thereto as to 
obstruct the administration of justice, the misbehavior of 
any. of the officers of the said courts in their official trans- 
actions, and the disobedience or resistance by any officer 
of the said courts, party, juror, witness, or any other per- 
son or persons, to any lawful writ, process, order, rule, 
decree, or command of the said courts. 

Sec. 2. And be it further enucted, That if any person or 
persons shall, corruptly, or by threats or force, endeavor 
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to influence, intimidate, or impede any juror, witness, or 
officer, in any court of the United States, in the discharge 
of his duty, or shall corruptly or by threats or force ob- 
struct or lmpede, or endeavor to obstruct or impede the 
due ndministratio? of justice therein, every person or per- 
sons, so offending, shall be hable to prosecution therefor, 
by indictment, and shall, on conviction thereof, be pun- 
ished by fine not exceeding tive hundred dollars, or by im- 
prisonment not exceeding three months, or both, according 
to the nature and aggravation of the offense. 


Approved March y ISS1. 


We call the Court’s attention tothe +mperative language 


of the statute. as follows, to wit: 


“The power of the several courts of the United States 
“to issue attachment and inflict summary punishment for 
” contempt oft eourt shall not /, coustriued AL ert nd loa ‘u 
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The act then proceeds to state the eases of contempt that 


could he punished snmmarily, ana then in the second SCC- 


‘tion points out the cases that should be punished by in- 


dictment. 

The obvious intent of this imperative limitation was to 
prevent the United States courts from following the exain- 
ple of the English courts in summarily punishing persons 
for contempt, in a vast variety of CASES, which they held 
to be constructive contempts. 

Congress obviously thought that all that was necessary 
for the prompt vindication of the dignity and authority of 
the court was to empower the court to punish summanily— 

1. Misbehavior, causing a disturbance of which the judge 
holding the court was conscious and could perceive 
through his senses, in the immediate presence of the court, 
or so near thereto as to prevent the court from duly pro- 


ceeding in the administration of justice. 
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2. Misbehavior of its officers in their official duties. 


3. Disobedience to its orders, judgments, or processes. 

Congress also obviously thought that all other cases which 
the English courts had been in the habit of swvmmwari/y pun- 
ishing as coniempts might safely be relegated to the usual 
mode of punishing crimes. 

Now, as the first section of the act deprived the court of 
the power to summarily punish a number of graver offenses 
in the nature of contem pts, and that had theretofore been 
summarily punished as contempts, it became necessary to 
make them punishable by indictment, and hence the neces- 
sity for the second section of the act. 

The second section therefore provides that persons shall 
be punished by indictment who shall corruptly interfere 
with any juror, witness, or officer in any court of the 
United States, in the discharge of his duty, or who shall 
corruptly or by threats or force obstruct or impede or en- 
deavor to obstruct or Impece the due course of justice 
therein—that is, such acts, even though they did not oceur 
in the presence of the court, and though the court was not 
conscious of them at the time they occurred, 

This Court in er parte Robinson (19 Wallace, on page 
511) very clearly summarizes and construes the Ist section 
of the act of March 2, 1831. The court says: 


“As thus seen the power of these courts in the punish- 
ment of contempts cvn on/y be exercised to insure de- 
corum in their presence, to secure faithfulness on the 
part of their officers in their official transactions, and to 
enforce obedience to their lawful orders, judgments, and 
” processes.” 
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The supreme court of Tennessee, in construing a similar 
statute in Harwell v. State (10 Lea. Tenn. Reports, 547), 
says: 


ee ee 


§ 


It will he observed that the first specifi ation of the 
“ warrant is ‘ wilful misconduct in the presence of the 
** eourt, or so near thereto as to obstruct the administra- 
“* tion of justice.’ 
“This is the exact language of sub-section 1 of section 
‘4106 of the Code. wherein contempts of court are defined. 
“ Obviously, therefore, this specification is framed on sub- 
“section 1. But we think the purpose of this sub-section 
* was to subject any person to the penalties of contempt 
“ who wilfully, by clamorous or violent language or by tur- 
* buient conduct in the presence of the court or so near 
“ thereto, has interrupted its proceedings, and thereby ob- 
* structed the administration of justice.” 


~ 


Now what is meant by in the presence or “ faée” of the 
court is well shown by the authorities. 

Blackstone says: “If the contempt be committed in the 
“ face of the court, the offender may be instantly appre- 
“ hended and imprisoned, at the discretion of the judges, 
- without any further proof or eramination, But in mat- 
“ ters that arise at a distance and of which the court can 
not Aave sO Vik / feet it Ari wledye, unless by the confession 
“of the party or the testimony of others.” (4 Bl. Com., 
286.) | 

This clearly shows that “in the face of the court” is 
equivalent to “of which the court takes cognizance of by 
“its own senses. ” 
In Bacon’s Abridgment, Title Courts, E., this language 


is used: 


“All such as shall be guilty of contempt in the face of 
“the court, as by civing opprobrious language to the 
* judge, or obstinately refusing to do their duty as officers 
“of the court,” and says such acts shall be izstantly pun- 
ished. 


We further refer to the definitions of “in the face of the 


<> 
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court” given in many of the authorities quoted by us in 
our discussion of the second point of error hereinafter. 

The district court evidently laid stress on the fact that 
the alleged attempt to interfere with the witness occurred 
in the court-building, and very near the court-room, while 
the court was in session. 

We conceive that the words of the statute. “so near 
“thereto as to obstruct the administration of justice,” 
clearly refers to matters of such a nature that the question 
as to whether they would disturb the court or not woul | 
depend upon their nearness or remoteness, and not to 
matters which, though they may occur in a few feet of the 
court, would no more affect it than if they had occurred a 
mile off. 

Now in this case the court was not conscious of it, and 
was not aware of what had taken place until after it had 
happened, and then was INFORMED BY the ¢/istrict attorney 
that he Aad heen infor med of it. 

To bring this case within the statute, it must be by con- 
struction, which the statute itself positively forbids. 


Seconp GrRoUuND OF ERROR. 


Even if the court had had jurisdiction to summarily 
punish for the matters set out in the judgment, yet the 
judgment is clearly void, on swecount of the absolute de- 
parture by the court, in the proceedings upon which its 
judgment was based, from the mode of procedure in erimi- 
nal contempt cases (when the facts constituting the con- 
tempt were not witnessed by the court itself) established 
by the common-law courts from time immemorial. 

This established mode of procedure has always been 
followed in England and in the States of this country, ex- 
cept where a different mode of procedure has been pre- 


scribed by statute. 
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This mode was to reduce the charge to writing of some 
kind (an affidavit, order to show cause, interrogatories, 
VC.), specifically cle signating an. setting out the facts con- 
stituting the alleged contempt. ‘Then to serve a copy on 
the defendant and give him the opportunity of answering 
the charge, and then if he fully and explicitly denies the 
charge under oath, to dismiss the proceedings, and not 
permit the answer to be contradicted by the testimony 
of others. 

In this case no writing specifically setting out the facts 
constituting the alleged contempt was ever served upon 
the defendant. When he called for interrogatories they 
were denied him. The whole proceeding was oral, and the 
judgment was based on the testimony of witnesses contra- 
dicting the testimony of defendant denying the charge. 

[In considering the nature of proceedings leading to a 
judgment ot conter pt, the cases should be divided into 
two classes : 

Ist. Those cases in which the fiucts necessary to base the 
conviction on are known to the judge or judges by their 
SCnSCS of seelng, he aring, NC, 

2d. Those cases in which the facts necessary to base the 
conviction on must be brought to the knowledge of the 
court by the testimony of witnesses. 

In the first class of cases, from necessity and the very 
nature of things, the Judge acts instantly on his own ob- 
servation and knowledge and adjudges the party guilty of 
contempt, and the only writing, paper, or record entry con- 
sists of the judgment and warrant of committal. 

In this class of cases this entire departure from the 
fundamental law of the land in relation to criminal pro- 
ceedings is based alone on necessity, and should be carried 


not a step further than is necessary. 


In the other class of cases, as a basis of the proceedings, 
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there must be some affidavit, record, interrogatories, or 


some writing stating and specifying the facts constituting 


the alleged contempt on which to base the order of arrest 


or attachment, and to which the defendant may demur, 


plead, or answer, and when he has answered, purging him- 


self of contempt, no evidence contradicting it can be heard. 


The United States Supreme Court /n re Terry (128 U. 


S. Reports) very clearly shows the distinction between 


those two classes of cases in the following passage found 
on pages 306, 307, 308, 309, and 310: 


~~ 
o 


° 
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“ For upon the facts recited in the order of September 
3d, showing a clear case of contempt committed in the 
face of the circuit court, which tended to destroy its 
authority, and by violent methods to embarrass and ob- 
struct its business, the petitioner was not entitled, of ab- 
solute right, either to a regular trial of the question of 
contempt, or to notice by rule of the court's intention 
to proceed against him, or to opportunity to make formal 
answer to the charges contained in the order of commit- 
ment. It is undoubtedly a general rule in all actions, 
whether prosecuted by private parties or by the poverhi- 
ment, that is, in civil and criminal cases, that ‘ a sentence 
‘ of a court pronounced against a party without hearing 
‘him, or giving him an opportunity to be heard, is not a 
‘ judicial determination of his rights, and is not entitled 
* to 7 spect in another tribunal.’ (Windsor +. McVeigh, 
93 U. S.. 274, 277.) 

“ But there is another rule, of almost immemorial an 

tiquity, and universally acknowledged, which is equally 
vital to personal liberty and to the preservation of 
organized society, because upon its recognition and 
enforcement depend the existence and authority of 
the tribunals established to protect the rights of the 
citizen, whether of life, liberty, or property, and 
whether assailed by the illegal acts of the Government 
or by the lawlessness or violence of individuals. It has 
relation to the cliuss of contenipts which, being committed 
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‘in the face of a court, imply a purpose to destroy or im- 


‘ pair its authority, to obstruct the transaction of its busi- 


+. 


+s 


ness, or to insult or intimidate those charged with the 
duty of administering the law. Blackstone thus states 
the rule: ‘If the contempt be committed in the face of 
‘the court, the oifender nay be instantly apprehended 


‘* and imprisoned, at the discretion of the judges, with- 


* 


out any further proof or examination. But in matters 
‘that arise at a distance and of which the court cannot 
have so perfect a knowledge, unless by the confession 
of the party or the testimony of others, if the judges, 
upon affidavit, see sufficient ground to suspect that a 
contempt has been committed, they either make a rule 
on the supected party to show cause why an attach- 
ment should not issue against him, or, in very flagrant 
instances of contempt, the attachment issues in the first 
instance, as it also does if no sufticient cause be shown 
to discharge, and thereupon the court confirms and 
makes absolute the original rule’ (4 Bl. Com. 286). In 
Bacon’s Abridgment, tithe Courts, E, it is laid down 
that.‘ every court of record, as incident to it, may enjoin 
‘the people to keep silence under a pain, and impose 
‘reasonable fines, not only on such as shall be convicted 
‘before them of any crime on a formal prosecution, but 
‘also on all such as shall be guilty of contempt in the 
‘face of the court, as by giving opprobrious language to 
‘the judge, or obstinately refusing to do their duty as 
‘officers of the court, and immediately order them 
‘into custody. ‘i Is utterly lm possible,’ said Ab- 
bott, C.-J.. in Rex v. Davidson (4 B. & Ald., 329, 333), 
‘that the law of the land can be properly administered 
‘if those who are charged with the duty of administer- 
° ing it have not power to prevent instances of inde- 
‘ corum from occurring in their own presence. That power 
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‘* has been vested in the judges, not for their personal 


‘ protection but for that of the public. And a judge will 
‘depart from his bounden duty if he forbears to use it 
‘when occasions arise which call for its exercise.’ 

“'To the same effect are adjudications by the courts of 
thiscountry. In State v. Woodtin (5 Lredell’s Law, 199), 
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where a person was fined for a contempt committed in 
the presence of the court, it was said: ‘The power to 
‘commit or fine for contempt is essential to the existence 
‘of every court. Business cannot be conducted unless 
’ the court can Ssuppre SS disturbances &, and the only inennos 
. of doing that Is by TITTY. litte prunishin yl. 

= ‘A Apeach of the pretece nD tice CULE is it direct dis- 
: turbance ana i palp Lle‘vout wap of the authority of 
‘the court. It is a case that does not admit of delay, 
‘and the court would be without dignity that did not 
; punish it promptly nnd without trial. Necessarily there 
‘ean be no inquiry de vere in another court as to the 
‘truth of the fact. There is no mode provided for con- 


‘* ducting such an inquiry. There is no prosecution, no 


‘ plea, nor issue upon which there can be a trial.” So in 
Whitten +. State (36 Indiana, 311): ‘When the contempt 
‘is committed in the presence of the court, and the court 
acts upon view and without trial and inflicts the pun- 
‘ishment, there will be no charge, no plea, no issue, and 
‘no trial; and the record that shows the punishment 
will also show the offense, and the fact that the court 
had found the party guilty of the contempt; on appeal 
to this eourt. uni’ fact found ly the court below would 
be taken as true, and every intendment would he made 
‘in favor of the action of the court.’ Again, in er parte 
Wright (65 Indiana, 504, 508), the court, after observing 
that a direct contempt is an open insult in the face of 


° 


* 


* 


° 


* 


‘the court to the persons of the judges while presiding, 


a 


‘or a resistance to its powers In their presence, said: 
sibs For it clirect contempt the offender hat be punished 


‘instantly by arrest and fine or imprisonment upon no 
‘further proof or examination than what is known to 


‘* the judges by their senses of seelng, hearing, ete. (4 


Stevens Com. Bk. 6, ¢. 15; Tidd’s Practice, 9th ed.. 
London, 1828, 479-80; Ae parte Hamilton & Smith, 51 


‘Alabama, 66, 68; People v. Turner, 1 California, 152, 


155).” 
“Tt results from what has been said that it was compe- 


‘tent for the circuit court. lumediately upon the commis- 
‘ sion, in its presence, of the contempt recited in the order 
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_ of September », to proceed pon its own knowledge of 
“ the fucts and punish the oftender, without further proof 
“and without issue or trialin any form. —[t was not bound 
“to hear any explanation of his motives, if it was satis- 
“ fied, and we must conclusively presume from the record 
‘ before us that it was satistied, from what occurred uniler 
‘ ats OMe cue ana within its hearing, that the ends of justice 
demanded immediate action, and that no explanation 
“could mitigate his offense or disprove the fact that he 
‘had committed such contempt of its authority and dig- 
“nity as deserved instant punishment.” 


© 


Again, On pruge 312, the Court SUVs . 


‘*Tf it was necessary that the judgment should be pre- 

‘ ceded by a trial and the facts found upon a judicial 
ih: hearing, as with the ordinary eriminal Cuses, it would 
‘* be otherwise. But in this proceeding nothing of the 
“* kind was required. The judicial eye witnessed the act, 
and the judi ial mind comprehend d all the cireum- 
stances of aggravation. provocation, or mitigation, and 
“*the fact being thus judicially established, it only re- 
mained for the judicial arm to inflict proper punish- 
~~» * ment. 


a 
. 
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In the case of Lr parte Wright (65 Indiana), the dis- 
tinction between the two cases is well stated on page 505 


(OD Ind.) Tthe court SAYS : 


‘A contempt of court is either direct or constructive ; 
°° or, as the latter Wis anciently ealled., consequential. A 
* direct contempt IS an Opeb insult, in the face of the court, 
“to the person of the judges while presiding, or a resist- 
“ance to its powers in their presence. A constructive 
” contempt is an act done not in the presence of the court, 
“ but at a distance, which resists their authority, as dis- 
‘ obedience to process or an order of the court, such as 
tends in its operation to obstruct, interrupt, prevent, or 
‘“ embarrass the administration of justice. 


* 
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“For a direct contempt the offender may be punished 
instantly by arrest and fine or imprisonment ‘upon no 
further proof or éxamination than what is known to the 
judges by their senses of s-eing, hearing, etc., but in ren- 
dering the judgment and making up the record the 
causes of such contempt should be stated. 

“The grounds of a constructive contempt should be 
* stated by affidavit by the return of some officer, or in 
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Some way mace known to the court, prima Ficie, by 
witnesses or otherwise, sO that may be mad i PART of 
“ the RECORD ; and this show// be done before a rule or writ 
“is granted agains? the alleged offender.” (4 Bl. Com., 
283, 286, 288 : Tidd Practice, 478, 482.) 


sé 


These two classes.of contempts are also distinguished 
one from the other by the terms “ direct ” and “ construe- 
“tive or “ consequential.” 

In Whitten +. The State, (56 Indiana), on pages 212 and 
213, the coart defines “ direct” and “ constructive” or 


a consequential ” as follows: 


“'The above section embraces both direct and constructive 
“ contempts. The contempt is direct when committed be- 
* fore and in the presence of, or so near to the court as to 
” interrupt the proeeedings of the court. The refusal of 
“a witness to testify, the insolence and insubordination of 
“an attorney or other officer of court, fighting, making a 
™ noise or confusion in or so near to the court as to inter- 
“ rupt the business of court, may be mentioned as some 
“ of the acts that amount to a direct contempt of the court ; 
“and such contempts are usually punished in a summary 
“ manner, without evidence, but upon the wer and personal 
“ knowledge of the presiding judge. 

“ Contempts are constructive when they are committed 
‘“ not in the presence of the court, and when they tend, by 
” their operation, to pter? “pt, obstriiet, CHMbAarruss. or pre- 
“ vent the due administration of justice. The refusal of a 
“ witness or juror to obey the process of the court ; the re- 
“ fusal of a citizen, when lawfully called upon by an officer, 
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to assist in executing a warrant or other lawful process ; 
“the refusal of a person, against whom an officer has a 

warrant, to submit to an arrest, or the escape of such 
“ person after arrest; the attempt on the part of third per- 
*" sons to prevent an arrest or to procure an escape ; any 
ox attempt to bribe. intimidate. or otherwise in fhr nee a puror s 
“any atfempt to intimidate a person from instituting or 
‘ defending any action : to counsel, advice, or persuade au 

witness or juror not to attend court when lawfully sum- 
“ moned : to threaten. intimidlate 5 pe rsuade, or bribe, or off } 
a hrihe any witness to t stify to anything thist is not ft) ue, 
» OF tO suppress OY withheld the truth ; the forcible abdue- 
: tion of a witness or party with the view or for the pur- 
“ pose of preventing such witness from testifying in any 
“ cause pending in any court, to prevent such party from 
“ prosecuting or defending any action pending in any 
“ court, may be mentioned as some of the cases of con- 
“ structive contempts.”’ 


Having, as we think, fully shown the distinction con- 
tended for. we will now proceed to show what is necessary 
1n proceedings in all cases of contempt, where the judg- 
ment or order is not based on knowledge of the judge de- 
rived through his own senses. 

In all other cases the authorities clearly show that cer- 
tain formal proceedings should be followed in order to 
render the judgment valid. There are certain things to be 
done in order to give the court Jurisdiction of the person 
of the alleged offender and to punish the offense. “We 
will proceed to examine the authorities. 

Wintten v. The State (36 Indiana), on page 213, the 


court says : 


“The proceeding against a party for a constructive con- 
tempt must be commenced by either ih pul to show Cu’ se, 
“ or by an attachment. And such rule should not be made 
“or attachment Issue unless upon affidavit specifically 
“ making the charge.” 


In Ex parte Wright (65 Ind.), on pages 509 and 510, 


the court savs: 


And before an attachment should issue upon a con- 
* structive contempt, allthe facts which constitute the con- 
, tempt must be made to appear prima pfucie to the eourt 
” by affidavit, or the official return of some officer, or by 
rs: other legitimate ey idence In a Way that they cin be made 
"ea part of the record, and then unless the case Is flagrant, 
“and will not admit of cd lay, a rule 7st should first be 
“ granted against the alleged offender, and an opportunity 
“afforded him to defend himself from the charge: but 
‘when the case is urgent, and delay dangerous to the inter- 
“ ests of the injured party, upon case made, then the writ 
“may go without first granting a rule vz. In no case, 
‘“* however. of a constructive contempt, should either the 
“ rule or the writ go until the facts are put upon record in 
* some way that they ean be demurred to, moved against, 
~ oF controverted by ewidence. The judge cannot in a con- 
“ structive contempt, from facts remaining in his own 
“ mind, exercise the judicial discretion resting in his breast, 
“and grant either a rule ass or the wrt of attachment. 
” Such hidden facts cannot bye put upon record, nor pleaded 
“ to, nor controverted in any method known to judicial 
- proceedings. ” 


° 


* 


In Repalje‘on Contempts, on pages 121 and 122, it is 


said: 


“Where the contempt is committed in facie curia, 
a punishment is summary and generally immediate. No 
‘ affidavit, process or interrogatories are necessary. 

ss The court tuke ‘s pudic “al notic of such conte mp 8, and 
“ therefore the sole purpose and object of an affidavit being 
“ to inform the court of the commission of the conte ‘mpt, 
“it would be supertiuous to present one. * * 

“ But the most common and, in the United States, the 
‘most universal practice in this matter is to present to 
“ the court an affidavit, setting forth the facts and cireum- 
' stances constituting the alleged contempt, sworn to by the 
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‘ aggrieved party or some other person who witnessed the 
‘“ offence. Unless such afhdavit be presented, process 
‘“ will not be granted. * * * 

“Tf the aftidavit is defective in substance, 7. e., fails to 
“allege facts which, if true, will constitute contempt in 
“Jaw, the court will not acquire jurisdiction, and if it 
“ proceeds, its judgment will be reversed on appeal or 
* error, All the ficts HCCOSSOLVY to constitute the con- 
* tempt should be stvfed in the affidavit. 


We cite the following authorities to show that the de- 
fendant should be allowed to answer under oath, and that 
after he has fully and explicitly denied the facts constitut- 
ing the charge specifically made against him that he shaquld 
be discharged, and no evidence be allowed to contradict 
him. 

We first call the Court’s attention to the case of Burke 
v. The State (57 Indiana Reports). In it the authorities 
are most industriously produced, and the judge delivering 
the opinion takes occasion to correct language that he had 
inadvertently used in Whittier i. The State (36 Indiana. 
page 196) to the contrary. 

In that case, on pages 930, 531, 532, 533, and 534, the 


court savs: 


“Mr. Blackstone says: ‘If the party can clear himself 
“*upon oath, he is discharged, but if perjured, may be 
‘“* prosecuted for perjury. In speaking of attachment as 
“a means of enforcing a private remedy in chancery, he 
** SAVS ° ‘And there, after the party has answered the in- 
°° * terre wratories, such his answer may be contradicted and 

‘disproved by affidavits of the adverse party ; whereas 
“<n the courts of /aw the admission of the party to purge 
“ «himself by oath is more favorable to Ais liberty, though, 
“*nperhaps not less dangerous to his conscience ; for, if he 
* <clears Aimself by his answers, the complaint is tota/ly 
* § dismissed. 

“Tn the case in 6 Modern, 73, it was said by Holt, C.J.: 
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“ «When one is put to answer interrogatories for a fact 
“fully proved against him, he ought to answer in cus- 
“* *tody; but where it is anything doubtful, the course is 
* *to put him to answer—-that is, to bind him by recogni- 
* * Zance to answer. And in ( ither CURE, if they purge the iin 
* © selves mMpon oath, they are discharged, but thre \ rhisk be 
‘* * prosecuted for perjury if they swear false.’ 

“ To the same effect is the case in 1 Yeates. In the case 
‘in 2 Gallison, which was for a contempt in forcibly res- 
“ cuing a prisoner, the court said: 

“* We cannot receive any collateral evidence as to the 
“* offense, but if the respondent, by his efi/avit and «an- 
°° * seer. on Olh to puters utorere S pro) ose hy th hastrict 


“* attorney, discharges himself of the contempt, no further 
ee ¢ proce (ings can be had aga at him on the attuchment. 
“* Tf from any collateral evidence it should appear that 
= there is reason to believe the respondent has perjured 
“* himself, we will recognize him to answer at the next 
“term of the court to such matters as may be found 
“* against him. 

“Tn a note to this case, the following authorities are 
“cited as bearing on the subject: Vin. Abr. Contempts, 
“A. B.: Prac. Reg... 99, 100: Gilb. Com. Pleas, 20, 21: 
“12 Mod., 511; Mod. Cas., 73; Com. Dig. Chaneery D., 
“3; Salk, 321; 4 Bl. Com., 283; Kex v. Horsley, 5 T. R., 
a6 : o Haw k P. 5a Lb. 2. ch. yf SeCsS, 4 oO, Oo, 0 ; l. 
“W. BL, 640; Wyatt's Reg., 138; 2 Burr R., 796; 2 Doug., 
‘516; Bac. Abr. Attachment, B. 

“In the King ». Sims, above cited, 12 Mod., this is the 
: Opinion : : Per Curlam If Onhe brought in in contempt 

’ deny all upon oath. hie IS. of COUTRE. discharged of the 
TT contempt - but if he has forsworn himself, he nih be 

: prosecuted for pe ryurv. 

7 In The King i. Vaughan 2 Doug., O16), above men- 
- tioned, the report Suys: 

Lord Mansfield stated the practice of the court to be 
“* that if the defendant. by his affidavit, fully denies the 
‘* charge on which the rule for an attachment was granted, 
“that is sufficient: the wm ight of the evidence, or the 
-* credibility of what 1s sworn, 1s never considered Py but if 
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amination of the authorities that he was led into error 
by supposing that the rule in chancery was applicable to 
eases of criminal contempt. 

“Tn our opinion the sworn statement of the defendant 
in this Case WAS a full answer to the accusation made 


‘against him in the affidavit, and hence the court should 
‘have discharged the rule made against bim and should 


not have proceeded to hear evidence in support of the 
original afidarvi and in contradiction of the answer of 
the defendant. 

“The judgment is reversed and the cause remanded, 
with guas/ructivns to discharge the gel aqauinst the de- 
Te ndant.” 


In case of the matter of John Pitman (1 Curtis, page 


I86). opinion by Judge Curtis (Associate Justice of U.S. 


Supreme Court), on pages LS!) and 190, the Court says : 


ca 
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"rae jurisdiction Is expressly saved to the courts of 
the United States 1) the act of Congress of March 5, 
1831 (4 Stat.-at-Large, 487), which provides that the 
power of the several courts of the United States to issue 


: attachments and i! flict Summarys punishments for COoOn- 
s tempts of court shall not he ecoustrue (| to extend to any 
* CaSCS except (tlhe others) the misbehavior of any of 


‘the officers of the said courts in their official transactions. 


It is in the nature of a criminal proceeding, and though 
often resorted to for protection and enforcement of 
private rights, such asthe pavinent of money Improperly 
withheld from suitors by officers of the court, and the 


’ like. and though Its mod is of proce eding may be SOMste- 


what maricd when the object Is to afford il Summary 


‘remedy for the violation of a private right, vet the 


character of the proceeding should not be lost sight of, 
ana especially it should not be \ a / as to Lepriv: 
fiJ rinst of mrhy substantial right. 


’ 


the party proce ed 
. Now one Ot the most (WM por fori pl reile Jes accorded by 
the law to one proceeded against, as for conte mpt, is the 
right to freer ge himself, i} eC can, hy Ais own oath. So 
rigid is the common law as to this that it does not allow 
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“the srorn ansivers of the respondent to be controverted, 
“as to matter of fact, by any other evidence. (United 
“ States +. Dodge, 2 Gall., 313.) ‘If the party can clear 
‘himself upon oath be is discharged. (4 Bl. Com., 286, 
ay 


In 2 Flippin, ‘7 ve May, on page 569, the court says : 


“Tt is a cardinal rule in proceedings for contempt that 
“the answer of the respondent cannot be traversed and 
“ must be taken as true. If false, the Government is re- 
“ mitted to a prosecution for perjury.” (4 Bl. Com., 287 ; 
In the Matter of Pitman, 1 Curtis, 186: United States »v. 
Dodge, 2 Grall.. 315.) 


The absence of | a) ritt n statement of the facts Con- 
stituting the alleged contempt to which the defendant 
could answer renders the judgment void, and we cite the 
following authorities 

In Repalje Onl Conte Hnpts, puge 16. it 1s said ° 


“It is well settled that a person charged with contempt 
is entitled to notice in order to afford him an opportunity 
to prepare his defense. and that a conviction founded 


. 
. 


- 
° 


upon a proceeding without notice 1s void.” 


Again, on page 172, it is said: 

“ While strictly formal pleading is not essential in pro- 
ceedings for contem pe, such procee (ings being summary, 
“ vet it has been held that an attachment for a criminal 
contempt should be drawn up with the particularity as 


. 
. 


° 
- 


“1s required in an indictment. 

“And where the attachment did not sufficiently apprise 
“ the defendants of the facts constituting the alleged con- 
’ tempt, the were discharae cl on huaheaus ‘ rj “us. 

In kr parte Kilgore (5 Texas Court of Appeals), on 


pages 253 and 254, the court says : 


24 


“In the case of yr parte Ireland, our supreme court 
‘said: 

ale We helieve it to he the true practice, when Aa person is 
a charged with a contempt of court, that before any final 
‘punishment should be assessed against him a citation 
‘should issue against him and calling on him to show 
~ Cause why he should not be punished for the alleged 
“contempt. This rule, however, should not interfere 
“ «with the right of the court to order the arrest or fine 
“of persons for misbehavior, by act or word in the 
= presence ot the eourt, or so near thereto as To inter- 
-*fere with or obstruct the administration of justice.’ (35 


. 


° 
. 


Texas, 351.) 
“ Again: 
“An order of rule #/s/ of a court inflicting a punish- 
“ ment for a contempt should state the facts on which it 
“as founded. 

‘fp parte Field. 1 Cal... 187. 

“ Re parte Rowe, 7 Cal., 181. 

” In the case at bar, the court should in the first in- 

“ stance have entered a rule #/s/ against the relators, which 
“in addition to what was stated as the cause of the Ssup- 
i posed contempt should have further declared wherein 
‘and how the relators were disobeying, lvnoring, and <«lis- 
regarding the writ of eertiorar: and secre facias, issued 
by the rule ind. should either /j ‘ee copied the rule in 
‘hoe verba, ov have been full enough to put the parties 
‘upon specific notice of the supposed contempt and 
“ what charge it was necessary for them to answer.” 


. 
a 


* 
. 


In that case the defendant was discharged on habeas 
COYPUs. 

In Langdon /ir parte (25 Vermont), the defendant was 
discharged on habeas COTPUS for detect in the proceedings, 


and on pages 682 and 685 the court says: 


‘And in convictions for contempt, which are always a 
“summary and arbitrary and offensive jurisdiction (unless 
“the contempt be committed in view of the court or mag- 


25 
‘* istrate), the party accused is to have an opportunity to 
“ be heard, before he is adjudged finally guilty of the con- 
“ tempt and punished.” 


The proceedings in this case come clearly within the 
rule stated. In Windsor ». McVeigh (3 Otto, on page 284) 
the Court says: 


“So a departure from established modes of procedure 
“ will often render the judgment void; thus, the sentence 
“ of a person charged with felony, upon conviction of the 
“ court without the intervention of a jury, would be invalid 
“ for any purpose. The decree of a court of equity, upon 
“ oral allegations without written pleadings, would be an 
“idle act of no force beyond that of an advisory proceed- 
‘‘ ing of the chancellor. 
‘“ And the reason is that the courts are not authorized 
to exert their power in that way.” 


- 
. 


In this case Savin has been sentenced to twelve months’ 
imprisonment (just four times the length of imprisonment 
prescribed for the same offense by the 2d section of act of 
March, 1831), on a purely oral trial, and without an oppor- 
tunity to be heard ; that is, in sense of the common law, 
which always, when speaking of an opportunity to be heard, 
means an opportunity to reply to the charge specifically 
stated in some written form served upon him. 

The only departure in legal proceedings from this com- 
mon-law opportunity to be heard is the one stated above, 
to wit, when the contempt is witnessed by the court itself. 
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upreme dj ourt of the Ynited ptates. 


IN THE , 
Supreme Court of the Cited States. 


- 


In rE THOMAS J. CUDDY. Ex parre. 


Brier ror APPELLANT. 

This case arose on petition cer haheas COTPUS presented 
to the circuit court of the United States for the district of 
Southern California. The circuit court entered final judg- 
ment denying the writ and dismissing the petition. From 


this final judgment the petitioner prayed an appeal to this 


Court, and the appeal was allowed. Petitioner alleges in 
his petition that he is imprisoned in the jail of Los An- 
geles county, under color of authority of the United States 
and contrary to the Constitution and laws of the United 
States. That he is lprisoned under a pretended judg- 
ment of the United States district court for. the Southern 
District of Califorma. The petition shows that the said 
judgment was rendered under the following circumstances : 

The case of The United States v. W. More Young had 
been called for trial in said district court on the 12th of 
February, 1889, and while the jury were being impanelled, 
one of the jurors summbdned, whilst being examined as to 
his qualifications as a juror by the United States district 
attorney, Stitt that he had been approached and spoken 
to in reference to this case, on the day before, by Thomas 
J. Cuddy. The juror upon further examination stated 
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that he had been approached by Thomas J. Cuddy, 


with the object, on Cuddy’s part, to influence the 
said juror in the action then on trial before the court. 
Thereupon the court made an order that Cuddy appear 
before the court on the next day to show cause why he 
should not be punished for contempt, and ordered a cita- 
tion to issue citing Cuddy to appear and show cause. The 
citation issued, and it was served upon Cuddy. 

On next day Cuddy appearea in open court and excepted 
to the proceedings ; a general denial was entered on his 
behalf - two witnesses on the part of the Government were 
sworn and testified. Cuddv’s counsel then moved to dis- 
miss the matter of contempt, and the motion was denied. 
Cuddy was then sworn and testified on his own behalf. 
That the court then entered judgment, reciting What had 
taken place the avy before. as above set forth. and that 
Cuddy had been cited to appear to show cause why he 
should not be adjudged guilty of contempt, and that he 
appeared in response to the citation; that testimony was 
then introduced in respect to the matter for and against 
him; and that the court, having duly considered the testi- 
mony, tind the facts to be that Cuddy did upon the llth 
at February, ISS9 (the day before the case of United 
States v. Young was called for trial), approach Robert 
MeGarvin, at the time being a term trial juror, with a view 
to improperly influence the said MeGarvin’s action in the 
ease of The United States v. Young, in the event the said 
MeGarvin should be sworn as a juror in said action. The 
court then proceeded to adjudge Cuddy guilty of a con- 
tempt of court. and ordered his imprisonment for SIX 
months in the jail of Los Angeles county, C 


There is ho pretence that Cuddy Ss co...) with the 


juror occurred in the presence of the court, not even con- 


structively. It was not even in the court building, and 


20 enue aeTe RN 


5 


there is nothing in the proceedings or judgment to show 
that the court was in session on the day that it occurred. 
The record shows that nothing Wits served on Cuddy suve 
the citation, and that was a mere notice to appear in court 
and show cause why he should not be punished for con- 
tempt, without stating or specifying any of the facts con- 
stituting the alleged contempt. Andthe whole proceedings 
upon which the judgment of contempt is based were purely 
oral. The record shows that ¢ nddy entered a general de- 
nial and moved to dismiss the proceedings, and that the 
motion Wiis denied, anc that the court proceeded to hear 
the testimony of witnesses, and based its judgment on this 
testimony, contradicting Cuddy’s denial and testimony. 
The grounds of error and points of law arising in this 
case are the same as those in the case of Jn Alejandro 
S.vin. and we beg leave re spectfully to refer the Court to 
our brief in that case for the crounds of error, points of 
law and argument. The only difference in the facts is that 
the matter in the Savin case occurred in the court building 
while the court was in session, whereas the matter in the 
Cuddy case did not occur in the court building, or, so far 
as the record and judgment show, while the court was In 


SESSION. 
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EX PARTE: IN THE MATTER OF ALEJANDRO SAVIN. 1 


l In the Circuit Court of the United States, Ninth Judicial 
Circuit, Southern District of the State of California. 


In Re ALEJANDRO SAVIN. 
Petition for Writ of Habeas Corpus. 


To the honl. circuit court of the United States, 9th circuit, southern 
district of California: 


Your petitioner, Alejandro Savin, complaining that he is unjustly 
and unlawfully detained and in a prisoned by D. R. Risley, United 
States marshal for the southern district of California, and P. M. 
Darcy, warden of the jail of Los Angeles county, California, in the 
county Jail, in the county of Los Angeles and State of California, by 
color of the authority of the United States, contrary to the Constitu- 
tion and laws of the United States, to wit: 

Under and by virtue of a warrant of commitment based upon a 
pretended judgment of the district court of the United States, ninth 
circuit, southern district of California, adjudging him guilty of con- 
tempt of court and sentencing him to twelve months’ imprisonment 
in the county jail of Los Angeles county, California. 

Your petitioner is a citizen of the Republic of Mexico and of the 
State of Lower California, and on the 27th day of February, 1889, 
was in the city of Los Angeles, and on the 27th and 28th of Feb- 
ruary, 1889, proceedings were had in said district court, resulting in 
said pretended judgment and the imprisonment of your petitioner 
thereunder. 

The following are true copies of all minute entries and records 
and files of said court in said proceedings : 


y) Minute Entry. 


In the District Court of the United States of America for the South- 


ern District of California. 
Wednesday, February 27th, 1889; January term, A. D. 1889. 


Court met pursuant to adjournment. 
Present: Hon. E. M. Ross, district judge. 


Geo. J. Denis, Esq., U.S. attorney, stated to the court that he had 
been informed that one of the witnesses for the Government in the 
case of the United States of America vs. Heppolyte Goujon had been 
corruptly approached and sought to be intimidated from testifying 
in said case, then and there pending in said court; whereupon the 
court stated that it would hear testimony in the matter at 4 o’clock 


p.m. of this day; to which hour a recess was taken. 
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2 EX PARTE: IN THE MATTER OF ALEJANDRO SAVIN. 


4 o' CLOCK P. M. 


In the Matter of the Contempt of ALEJANDRO Savin. 


Defendant and respondent present in court in custody of the 
marshal. 

Geo. J. Denis, Esq., U.S. attorney, appearing for the Government. 

On motion of the U. 8. district attorney, G. W. Gibson sworn as 
stenographer, and said stenographer proceeded & did take down the 
testimony of the witness,and upon the testimony so taken down the 
court made the order of citation. 

R. J. Dominguez duly sworn to interpret the Spanish and English 
languages. Bartolo Flores duly sworn as a witness and testified for 
the Government; whereupon the court directs the following order to 

be entered : 


"> 


oO Upon the testimony of Bartolo Flores, given in the above- 

entitled matter, it is ordered that Alejandro Savin show cause 
before this court, at the court-room thereof, at 9.30 o’clock to-morrow 
morning, Feb. 28th, 1889, why he should not be adjudged guilty of 
a contempt of this court, and the marshal of the district is directed 
to serve acopy of this order, together with a citation, to be issued by 
the clerk, upon the said Alejandro Savin forthwith : 


Minute Entry. 


In the District Court of the United States of America for the South- 
ern District of California. 


Thursday, Feb. 28th, 1889; January term, A. D. 1889. 


Court met pursuant to adjournment. 
Present: Hon. E. M. Ross, district judge. 


In the Matter of the Contempt of ALEJANDRO SAVIN. 


Defendant and respondent present in court, accompanied by his 
counsel, C. E. J. Munday; Geo. J. Denis, Esq., U. S. attorney, 
| appearing for the Government. 

This matter coming on regularly for hearing, counsel for 
defence asks and demands of the prosecution service of interroga- 
tories, which demand is denied by the court and excepted to; there- 
upon A. E. Sepulveda was duly sworm to interpret the Spanish and 
English languages; also R. J. Dominguez. . Bartolo Flores is duly 
sworn, and testifies as a.witness for the Government‘ R. O. Snede- 
gar, W. A. Citerly, Chas. W. Mansir, and R. A. Dominguez duly 
sworn and examined as witnesses for the Government. 

Alejandro Savin, the respondent, is duly sworn and _ testifies in 
his own behalf. There being no further testimony, the matter is 
submitted ; and all the testimony having been taken down by the 
short-hand reporter, and upon the testimony so taken the court 
acted and directs the following order and judgment: 


EX PARTE> IN THE MATTER OF ALEJANDRO SAVIN, 


In the United States District Court for the Southern District of 
California. 


In Re ALEJANDRO SAVIN. 


Whereas during the progress of the trial of the action of the 
United States of America v. H. Goujon, in this court, on the 27th 
day of Feb., 1889, one Bartolo Flores, a witness.on the part of the 
Government, duly subpeenaed and in attendance upon the court, 
testified, in substance, that while in said attendance, on said 27th 
day of February, one Alejandro Savin, on two several occasions, 
once in the jury-rooim of said court, temporarily used for witnesses, 
and within a few feet of the court-room, and once in the hallway of 
said court building, immediately adjoining said court-room, did ap- 
proach said witness and in said jury-room did improperly endeavor 
to deter the said witness from testifying in behalf of the Government 
in said cause, and in the said hallway he offered the said witness 

money not to testify against the defendant in said action 
Oo of the United States v. Goujon; and whereas upon such testi- 

mony of said Flores this court then and there made an order 
directing the said Savin to show cause before this court, at 9.30 o'clock 
a.m.,on the 28th day of Feb., 1559, at the court-room thereof, why he 
should not be adjudged guilty of a contempt of this court ; and 
whereas, on said 28th day of Februar y, the said Savin appe ared with 
counsel in response to said order; where upon the said matter was 
heard in open court, and witnesses for and against him were sworn, 
and their testimony given, and the same having been duly consid- 
ered by the court, the court now finds the facts to be— 

That during the progress of the trial of the aetion of the United 
States of America v. I]. Gougon, in this court, on the 27th day of 
February, 1889, one Bartolo Flores, a witness on behalf of the Gov- 
ernment, duly subpcenaed and in attendance upon the court, while 
in such attendance, on the said 27th day of February, was on two sev- 
eral occasions, once in the jury-room of said court, which was tem- 
porarily used for a witness-room and which is located within less 
than 7 feet of the court-room, and once in the hallway of said court 
buil leg, immediately adjoining the court-room, was approached 
by the respondent, Alejandro Savin, and said Savin did then and 
there, in said jury-room, unlawfully attempt and endeavor to deter 
said witness, Flores, from testifying for the Government in the afore- 
said action, and in said hallway the said Savin did at the time stated 
unlawfully offer the said witness, Flores, money not to testify against 
the defendant therein, the aforesaid Goujon; from which facts it is 
considered and adjudged by the court that the said respondent, 
Alejandro Savin, did thereby commit a contempt of this court, for 
which contempt it is by the court now ordered and adjudged that 

the said Alejandro Savin be imprisoned in the county jail 
6 of Los Angeles county, California, for the period of one year. 
The marshal will execute this judgment forthwith. 

February 28th, 15889. 

ROsS, 
District Judge. 
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4 EX PARTE! IN THE MATTER OF ALEJANDRO SAVIN. 
7 The following is a true copy of the citation issued in said 


matter and served upon the petitioner on Feb. 27, 1889, by 
D. R. Risley, U. S. marshal : 


United States District Court, Southern District of California. 


The President of the United States to the marshal of the United 

States for the southern district of California, Greeting: 

Whereas anu order has been this day entered by this court that 
Alejandro Savin be cited and admonished to appear and show cause 
why they [he]should not be fined for contempt: Now, therefore, this 
is to command you that you cite and admonish the said Alejandro 
Savin, if he be found within your district, to be and appear before the 
Honorable Erskine M. Ross, judge of the United States district court 
for the southern district of California, at the court-room. in the city 
of Los Angeles, on Thursday, the 28th day of February, 1889, at 
9.30 o’clock a. m., that he may then and there show cause, if any 
he can, why he should not be adjudged guilty of contempt, and to 
do and receive what the said court shall order in the premises. 

Witness the Hon. Erskine M. Ross, judge of said 
Seal of Dist. court, this 27th day of February, 1589, and of the 
Court. Independence of the United States the one hundred 


and thirteenth. 
Kk. H. OWEN, Clerk, 


By —— —-., 


Deputy ( Clerk. 


8 The following is a true copy of the commitment issued in 
said matter, under which petitioner is imprisoned : 


9 UNITED STATES OF AMERICA. 
SouTHERN District or CALIFORNIA, 8 


The President of the United States to the marshal of the United 

States for the southern district of California, Greeting : 

Whereas, at the January term of the district court of the United 
States of America for the southern district of California, held at the 
court-room of said court, in the city and county of Los Angeles, in 
said district, to wit, on the 28th day of February, A. D. 1889, Ale- 
jandro Savin was convicted of a contempt of the said court, committed 
on the 27th day of February, 1889, at the city of Los Angeles, 
county of Los Angeles, State of California, and within the jurisdic- 
tion of said court, contrary to the form of the statutes of the United 
States in such case made and provided and against the peace and 
dignity of the said United States; 

‘And whereas, on the 28ih day of February, A. D. 1889, being a 
day in the said term of said court, said Alejandro § Savin was, for 
said contempt, of which he stood convicted as aforesaid by the judg- 
ment of said court, ordered to be imprisoned in the county jail of 
Los Angeles county, California, for the period of ove year from date 


of February 28th, 1889: 


EX PARTE: IN THE MATTER OF ALEJANDRO SAVIN. 5 


Now, this is to command you, the said marshal, to take and keep 
and safely deliver the said Alejandro Savin into the custody of the 
keeper or warden or other officer in charge of said county jail oj 
Los Angeles county, California, forthwith. 

And this is to command you, the said keeper and warden and 
other officers in charge of the said county jail aforesaid, to receive 
from the United States marshal of said southern district of Califor- 
nia the said Alejandro Savin, convicted and sentenced as aforesaid, 
and him, the said Alejandro Savin, safely keep and imprison in the 
county jail of Los Angeles county, California, as aforesaid, for the 
period of one year from the date of February 28, 1889. 

Herein fail not. 

Witness the Hon. Erskine M. Ross, judge of the dis- 
Seal of Dist. trict court of the United States for the soutnern dis- 
Court. trictof California, and the seal thereof, at Los Angeles, 
in said district, on the 28th day of February, A. D. 1889. 
Kk. H. OWEN, 
Clerk of said District Court. 
IV ee, 


Deputy Clerk. 


10 The foregoing is a full and complete statement of all the 
proceedings of said court, under which petitioner is im- 
prisoned— 


And your petitioner claims that said United States district court 
had no jurisdiction or authority legally to try and sentence him in 
the manner and form above stated. 

1. For the reason that the matters set out in said judgment do not 
constitute any contempt of court provided for by section 725 of the 
Revised Statutes of the United States. 

2. For the reason that the proceedings in said court were insuffi- 
cient to give the court jurisdiction to proceed to judgment in said 
matter. 

3. For the reason that said judgment is void, because not based or 
founded upon any proceed'ngs in due course of law. 

Wherefore your petitioner prays that this honorable court do forth- 
with order the writ of habeas corpus to issue from this court to the 
said D. R. Risley and P. M. Darey, marshal and warden as aforesaid, 
requiring them to produce the body of your petitioner before this 
court at some time to be designated in said writ, then to abide what 
shall be awarded by this court. 


ALEJANDRO SAVIN. 


ANDERSON, FITZGERALD & ANDERSON, 
Att’ys for Petitioner. 


STATE OF CALIFORNIA, - 
County of Los Angeles, j © 
Alejandro Savin makes oath and says that he is the petitioner in 
the foregoing petition and knows the contents thereof, and that the 


facts set forth in said petition are true. 
ALEJANDRO SAVIN. 


Ss. 


. < 
F 6 FX PARTE: IN THE MATTER OF ALEJANDRO SAVIN. 
Ee Sworn to and subscribed before me this 10th day of April, 1889. 
g [ SEAL. | WM. M. VAN DYKE, 
4 Clerk U.S. Cireuit Court for the 
Ps i Southern District of California, 
3 By E. H. OWEN, Deputy. 
4 1] (Endorsed :) 122. Circuit court of the United States, ninth 
t circuit, southern district of California. Ja re Alejandro Savin. 
4 Petition for habeas corpus. Filed April 10th, 1889. Wm. M. Van 
a Dyke, clerk, by E. H. Owen, deputy. Anderson, Fitzgerald & Ander- 
| son, att’ys for petitioner. 


12 In Re ALEJANDRO SAVIN. 
Petition for Writ of Habeas Corpus. 


Be it remembered that on this 11th day of April, 1889, Alejandro 
Savin, by his attorneys, Anderson, Fitzgerald & Anderson, presented 
in open court the petition for the writ of habeas corpus to D. R. 
Risley, marshal, and’ P. M. Darcy, warden of Los Angeles county 
jail, heretofore filed in this court; and the same being heard and 
considered by the court, it is ordered and adjudged that the prayer 
e of said petitioner be refused and the writ prayed for denied, and 
: that the said petition be dismissed, and that petitioner pay the costs 
of this proceeding. 


ROSS, 
District Judge. 
13 United States Circuit Court, Ninth Circuit, Southern District 


of California. 
In Re ALEJANDRO Savin, Petition for Habeas Corpus. 


The above-named petitioner, conceiving himself aggrieved by the 
final judgment and decision entered on the 11th day of April, 1889, 
in the above-entitled cause, doth hereby appeal therefrom to the 
Supreme Court of the United States, and he prays that his appeal 
may be allowed, and that a transcript of the record, proceedings, and 
papers in the cause, duly authenticated, may be sent to the Supreme 
Court. . 
ANDERSON, FITZGERALD & ANDERSON, 

Attorneys for Petitioner. 


(Endorsed:) Filed Ap’l 1ith, 1889. Wm. M. Van Dyke, clerk, 
by EK. H. Owen, deputy. 


14 In Re ALEJANDRO SAVIN. 


Petition for Writ of Habeas Corpus. 


In this cause, the petitioner having prayed an appeal to the Su- 
preme Court of the United States from the final judgment, this day 
rendered in this cause, refusing the prayer of the petition and deny- 
ing the writ prayed for and dismissing the petition, it is ordered 
and adjudged that the said appeal be allowed upon petitioner enter- 
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EX PARTE: IN THE MATTER OF ALEJANDRO SAVIN. 7 


ing into a bond, with sufficient sureties, payable to the United States, 
in the sum of two hundred and fifty dollars, conditioned to prosecute 
his appeal with effect or else pay all costs that may accrue. 

And it is further ordered that a transcript of the record, proceed- 
ings, and papers in this cause, duly authenticated, be sent to the 
Supreme Court of the United States. 

ROSS, 
District Judge. 


15 Unitep STatTes OF AMERICA, 
Southern District of California : 


Circuit Court. 


Know all men by these presents that as [we], Alejandro Savin, as 
principal,and Albert Rimpau and J. W. Beecher, as sureties, are held 
and firmly bound unto the United States in the sum of two hundred 
and tifty dollars, to be paid by the said Alejandro Savin to the 
United States; to which payment, well and truly to be made, we do 
bind ourselves, our successors, heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals. Dated this 11th day of April, 1889. 

Whereas, on the 11th day of April, 1889, the circuit court of the 
United States, ninth circuit, district of Southern California, in a 
proceeding in said court where the said Alejandro Savin filed his 
vetition in said court praying for a writ of habeas corpus to D. R. 
Risley, marshal of said district, and to P. M. Darcy, warden of the 
jail of Los Angeles county, California, the said court entered a final 
judgment refusing the prayer of said petitioner and denving the 
said writ and dismissing the petition ; 

And the said Alejandro Savin having prayed and been allowed 
an appeal from said judgment to the Supreme Court of the United 
States, now sitting in Washington: 

Now, the condition of this obligation is such that if the said 
Alejandro Savin shall prosecute his appeal to effect and answer all 
costs if he shall fail to make.good his plea, then the above obliga- 
tion to be void; otherwise to remain in full force and virtue. 

ALBERT RIMPAU. [sgaz.] 
J. W. BEECHER. — 


16 Unirep STATES OF AMERICA, | re 
Southern District of California, j ~ 


Albert Rimpau and J. W. Beecher, being duly sworn, depose and 
say and each for himself saith that he is worth two hundred and 
fifty dollars over and above all just debts, liabilities, and exemp- 


tions. 
ALBERT RIMPAU. 
J. W. BEECHER. 
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Sworn to and subscribed before me this 12th day of — 1889. 


[Seal of said Dist. Court. ] 
E. H. OWEN, 
LU’. S. Commissioner and Clerk of the U.S. 
District Court, Southern District of California. 


(Endorsed :) Filed April 12th, 1889. Wm. M. Van Dyke, clerk, 
by E. H. Owen, deputy. 


The form of the foregoing bond and the sufficiency of the sureties 
thereto is hereby approved. 
ROSS, 
District Judge. 


17 Circuit Court of the United States, Southern District of 
California. 


In Re ALEJANDRO SAVIN, Petitioner for Habeas Corpus. 


I, George J. Denis, hereby waive all notice of appeal in the above- 
entitled cause and all service upon me of citation to appear in the 
Supreme Court of the United States in the matter of said appeal. 

GEORGE J. DENIS, 
United States Attorney for Southern District of California. 


18 In the Supreme Court of the United States. 


In Re ALEJANDRO SAVIN, Petitioner for Habeas Corpus. 
On appeal. 


And now comes the appellant, by his attorneys, and savs that in 
the records and proceedings aforesaid there is a manifest error— 

1. ‘hat the circuit court erred in refusing the prayer of the peti- 
tion and denying petitioner the writ of habeas corpus, as prayed for 
therein. 

That the circuit court erred in dismissing petitioner’s petition. 

Wherefore this appellant prays that the said judgment of the cir- 
cuit court, ninth circuit, district of Southern California aforesaid, 
may be reversed, annulled, : and altogether held for naught, and that 
he may be restored to all things which he has lost by occasion of 
the said judgment, Xe. 

ANDERSON, FITZGERALD & ANDERSON, 
Attorneys for Appellant. 


19 Unirep STAtTes OF AMERICA, e 
Southern District of California, ‘fa 


I, Wm. M. Van Dyke, clerk of the cireuit court of the United 
States, ninth circuit, southern district of California, do hereby cer- 
tify that the above and foregoing are trae and correct copies of the 
petition, final judgment, the prayer for appeal, tlre order allowing 
appeal, the appeal bond and the judge’s approval thereof, the waiver 
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of notice of appeal and of citation to appear by the United States 

district attorney, and the assignment of errors on said appeal to the 

Supreme Court of the United States in the cause No. 122, The 

United States vs. Alejandro Savin, petition for writ of habeas corpus, 

on file in my office. 

Seal U.S. Circuit Court, Witness my hand and_the seal of the 
Southern Dist. Cal. said circuit court this 12th day of April, 
1886. A. D. 1889. 

WM. M. VAN DYKE, Clerk, 
By E. H. OWEN, Deputy Clerk. 


20 {Endorsed:} No. 122. In the U. 8. cireuit court of the 

United Staies, ninth circuit, southern district of California. 
The United States of America vs. Alejandro Savin. Transcript on 
appeal to the Supreme Court of the United States from order deny- 
ing petition for writ of habeas corpus. 


’ 


Endorsed on cover: S. California C.C.U.S. No.1553. Ee parte: 
In the matter of Alejandro Savin, appellant. Filed April 22, 1889. 
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a UnitTep StTrates or AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the Territory of New Mexico, Greeting : 

Because tliat in the records and process and also in the rendering 
of judgment in the said supreme court of the Territory of New 
Mexico, before you, in a suit between Reuben P. Segrist, Sim. Hol- 
stine, William B. Stapp, Benjamin Stoops, and Frank E. Bell, plain- 
tiffs in error, and William B. Crabtree, defendant in error, a mani- 
fest error has intervened, to the great damage of the said Reuben 
P. Segrist, Sim. Holstine, William B. Stapp, Benjamin Stoops, and 
Frank E. Bell, as by their complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and 
speedy justice done to the parties aforesaid, do command you, if 
judgment be therein given, that then, under your seal, distinetly 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington, the present seat of the National Government, on the second 
Monday in October next, in the said Supreme Court to be then 

and there held, that, the record and proceedings aforesaid 
b being inspected, the said Supreme Court may cause further 

to be done therein to correct that error what of right and 
according to the law and custom of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 27th day of May, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[Seal Supreme Court, Territory of New Mexico. ] 
C. M. PHILLIPS, 
Cli rk Supre Le Court, Territory of New Mexico. 


c I hereby make return to the within writ by annexing to 
and returning with the same an authenticated transcript of 
the record, citation to the adverse party, and a copy of the opinion 
of the supreme court of the Territory of New Mexico filed in said 
cause. 
C. M. PHILLIPS, 


Clerk Supreme Court, Territory of New Mexico. 
* 


I [Endorsed:] 213. ‘Territory of New Mexico supreme court. 

Reuben P. Segrist et a/., plaintiffs in error, vs. William Bb. 
Crabtree, defendant in error. Writ of error to supreme court of the 
Territory of New Mexico. Filed May 27th, 1885. C. M. Phillips, 
clerk supreme court, Territory of New Mexico. 
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2 Supreme Court of the Territory of New Mexico. 
Witutiam B. CRABTREE vs. ReuBeN P. Searist et al. 


WittiaMm B. Craptrrer, Appellee, 
vs. 


RevuseN P. Searist et al., Appellants. 


Be it remembered that heretofore, to wit, on the thirteenth day of 
December, 1884, there was filed in the office of the clerk of the su- 
preme court of the Territory of New Mexico the following transcript 
of record of the district court of the first judicial district of said Ter- 
ritory within and for the county of San Miguel in the above-enti- 
tled cause ; which said transcript was and is in the words and figures 
following, to wit: 


3 Transeript. 


In the Supreme Court of the Territory of New Mexico. January 
Term, 1885. 


WitLt1AM B. CRABTREE vs. Reuven P. Secrist et al. 
Trover. 


Lee & Fort, attorneys for appellee; Catron, Thoruton & Clancy, 

attorneys for appellant. 
] Territory or New Mexico, 
First Judicial District, County of San Miguel : 

Be it remembered that heretofore, to wit,on the second day of 
June, 1882, William Bb. Crabtree, by his attorneys, filed in the clerk’s 
oflice of the first judicial district court within and for the county of 
San Miguel his declaration in trover; which said declaration is in 
words and figures following, to wit: 


‘Terrirory or New Mexico, ) 
County of San Miquel, 
In the District Court of the First Judicial District of the Territory 
of New Mexico, sitting in and for the trial of causes arising under 
the laws of the Territory aforesaid, at the August term of said 
court, A. D. 1882. 
To the Hortorable L. Bradford Prince, chief justice of the supreme 
court of the Territory of New Mexico and judge of the first judicial 
district thereof: 


. S z 


Your petitioner, William B. Crabtree, a resident of the county of 
Young, in the State of Texas, complains of Reuben P. Segrist, resi- 
dent of Lincoln county, Territory of New Mexico, and Sim. Holstine, 
William b. Stapp, Benjamin Stoops, and Frank E. Bell, residents of 
the county of San Miguel and Territory of New Mexico, in a plea of 
trespass on the case. 

lor that whereas the said William B. Crabtree, on the 28th day of 
January, A. D. 1882, at the county of San Miguel, in the Territory of 


‘ 
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New Mexico, was possessed of certain goods, chattels, and live stock 
of large value, to wit: One hundred head of beef steers, ten head of 
bulls, one hundred head of two-year-old cattle, one hundred head 
of yearlings cattle, one hundred and twenty-five head of cows 
and one hundred head of calves and seven head of horses, of 
the value of twelve thousand dollars, as of his own property, goods, 
chattels, and live stock; and, being so possessed thereof, he, the 
said William B. Crabtree, afterwards, to wit, on the same day 
and year aforesaid, at the county of San Miguel and Terri- 
oD tory aforesaid, casually lost the same goods, chattels, and 
live stock out of his hands and possession, which said goods, 
chattels, and live stock afterwards, to wit, on the day and vear 
aforesaid, at the county and Territory aforesaid, came to the hands 
and possession of the said Reuben P. Segrist, Sim. Holstine, William 
b. Stapp, Benjamin Stoops, and Frank E. Bell, who found the same, 
yet the said Reuben P. Segrist, Sim. Hoistine, William B. Stapp, 
Benjamin Stoops, and Frank E. Bell, well knowing the said goods, 
chattels, and live stock of the said William B. Crabtree and of a 
right to belong and appertain unto him, the said plaintiff, but con- 
triving to deceive and defraud the said William Bb. Crabtree in this 
behalf, has not as yet delivered the said goods, chattels, and live 
stock or any or either of them or any part thereof to the said plain- 
tiff, although often requested so to do, but, on the contrary thereof, 
they, the said Reuben IP. Segrist, Sim. Holstine, William B. Stapp, 
Benjamin Stoops, and Frank E. Bell, afterwards, to wit, on the day 
and year aforesaid, converted and disposed of said goods, chattels, 
and live stock to their own use, to the damage of the plaintiff in the 
sum of twelve thousand dollars; the plaintiff therefore brings suit 
and asks judgment for twelve thousand dollars and for costs of 
suit. 
ALFRED B. SAGER, 
LEE & FORT, 
Attorneys for Plaintiff. 
And afterwards, to wit, the said defendant, Segrist, on the Sth day 
of August, 1884, filed in said clerk’s office his plea; which said plea 
is in the words and figures following, to wit: 


District Court, County of San Miguel. August Term, 1884. 
WILLIAM CRABTREE vs. WILLIAM B. Stapp et al. 
Trover. 
And the said defendant Segrist, by his attorney, comes and 
6 defends the wrong and injury, when, ete., and says that. he is 
not guilty of the said supposed grievances above laid to his 
charge or any or either of them, in manner and form as the said 
plaintiff has above thereof complained against him, and of this he 
puts himself upon the country, ete. | | 
CATRON, THORNTON & CLANCY, 
Attorneys for Segrist. 
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And afterwards. to wit, on the same day and year last afvresaid, 
said defendants Stapp, Stoop, and Holstine filed their plea in said 
clerk’s oflice ; which said plea is in the words and figures following, 
to wit: 


District Court, County of San Miguel. August Term, 1854. 
Wirttram B. Craptree vs. WittiaAM Bb. Srapr et al. 
Trover. 


And the said defendants Stapp, Stoop, and Sim. Holstine, by their 
attorneys, come and defend the wrong and injury, when, etc., and 
say that they are not guilty of the said supposed grievances above 
laid to their charge or any or either of them, in manner and form as 
the plaintiff has above thereof complained against them, and of this 
the said defendants pul themselves upon the country, etc. 

CATRON, THORNTON & CLANCY, 


Attorneys for said Defendanis. 


Be it remembered that at a regular term of the first judicial dis- 
trict court of the Territory of New Mexico, begun and held within 
and for the county of San Miguel, for the trial of causes arising under 
the laws of said Territory, at the court-house of said county, in the 
iown of Las Vegas, on the first Monday of August, in the year one 
thousand eight hundred and eighty-four, and on the fifth day of 
said term, the same being Friday, August 8, 1884, the following, 
among other, proceedings were had, to wit: 

7 WitttaAM B. CRABTREE ) 
US -1391. 


WittiAM B. Srapp e¢ al. 
Trover. 


Now comes the said plaintiff, by his attorneys, Messrs. Lee and 
Fort, and said defendants come, by their attorneys, T. B. Catron and 
W. 'T. Thornton, squires ; and, issue having been heretofore joined 
between said parties, thereupon comes a jury, to wit, Ramon Flores, 
Jacob Gross, Jesus ‘Trujillo y Quintana, J. J. Fitzgerrell, C. A. Rath- 
bun, M. L. Cooley, Juan Jose Nieto, Lorenzo Valdez, Theo. Ruten- 
beck, Antonio Archuleta, Antonio Sanches, Victor Lucero, twelve 
good and lawful men of the body of the county, who, being sworn 
the truth to speak upon the issues joined between said parties, hear 
the evidence on behalf of the said plaintiff. 


And afterwards, to wit, on the sixth day of the same term afore- 
said, the same being Saturday, August 9, 1884, the following, among 
other, proceedings were had, to wit: 


_ 
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Wititram B. CRABTREE \ 
vs. 1391. 
Wittram B. Srapp et al. } 
Trover. 

Now ayain come said parties, by their respective attorneys, and 
again come the jurors heretofore empaneled herein, who, after hear- 
ing the remainder of the evidence, the arguments of counsel, and 
the instructions of the court, upon their oaths do say that they find 
the defendants guilty, and assess the damages of said plaintiff to six 
thousand six hundred and thirty-three dollars and four cents; and 
thereupon the said defendants give notice of a motion for a new trial 
herein. 


And afterwards, to wit,on the seventh day of the same term afore- 
said, the same being Monday, August 11, 1884, the following, among 
other, proceedings were had, to wit: 

8 Wittiam B. CRABTREE 
Us, 39 
Revupen P. Searist, Witi1aM B. Stapp, and — 1391. 
STOOPS. 


Trover. 


Now come said defendants, by their attorney, W. T. Thornton, 
Esq., and move the court to set aside the verdict of the jury hereto- 
fore entered herein and to grant them a new trial for reasons set 
forth in their motion on file, and said motion being submitted with- 
out argument the court, being sufficiently advised in the premises, 
denies the same. It is therefore ordered by the court that said 
motion be, and the same hereby is, denied; and thereupon, in accord- 
ance with said verdict, it is considered by the court that said William 
3. Crabtree recover of said Reuben P. Segrist, William B. Stapp, 
and Benjamin Stoops the sum of six thousand six hundred and 
thirty-three dollars and four cents, the amount of his damages 
assessed as aforesaid, together with his costs in this behalf expended, 
to be taxed, and that he have execution therefor. 

And afterwards, to wit, on the day and year last aforesaid, August 
11th, 1884, the said defendants, by their said attorney, filed in said 
clerk’s office their motion and affidavit for appeal; which said affi- 
davit and motion are in the words and figures following, to wit: 


Territory or New Mexico, County of San Miguel: 


In the District Court of the First Judicial District. August Term, 
A. D. 1884. 


WituiaM B. Craptres, Plaintiff, 
against 
Revupen P. Seorist e al. 


Reuben P. Segrist, having been first duly sworn, upon oath states 
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that he isone of the above defendants, and that the defendants have 

been injured and aggrieved by the judgment herein, and that justice 
has not been done them herein, and that this motion for ap- 

9 peal is not made for vexation or delay, but that defendants 
may have justice done them. 


Subscribed and sworn to before me this the 11th day of August, 
A. D. 1884. 
C. M. PHILLIPS, Clerk, 
By S. BURKHART, Deputy. 


For the grounds set forth in the above affidavit defendants pray 
that an appeal be granted therm in this case to the supreme court of 
this ‘Territory. 

CATRON, THORNTON & CLANCY, 
Attorneys for Defendants. 


And afterwards, to wit,on the day and year last aforesaid, August 
lith, 1884, the said defendants filed in said clerk’s office their bond 
for stay of execution on judgment; which said bond is in the words 
and figures following, to wit: 

Know all men by these presents that we, Reuben I. Segrist, as 
principal, and William B. Stapp and William Robert, as securities, 
all residents of the Territory of New Mexico, acknowledge ourselves 
to owe and stand indebted to William B. Crabtree in the sum of 
eight thousand dollars; for the payment of which, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators. 

The conditian of the above obligation is such that whereas the 
above-named W. b. Crabtree has recovered judgment in the district 
court of San Miguel county against the above-bounden R. P. Segrist 
et al. in the sum of six thousand six hundred and thirty-three dol- 
lars; and whereas the said R. P. Segrist et al. have appealad from 
said judgment to the supreme court of New Mexico: Now, if said ap- 
pellants shall prosecute said appeal with effect and pay all judg- 
ment, costs, and damages that may be adjudged against them in the 
supreme court im case said judgment is affirmed, or pay the judg- 
ment already rendered in case said appeal be dismissed, then this 
obligation to be void ; otherwise to remain in full force and effect in 


law. 
10 In witness whereof we have hereunto set our hands and 
seals this the 11th day of August, A. D. 1884. 
R. P. SEGRIST. SEAL. 
WM. B. STAPP. SEAL. 


WILLIAM ROBERT. [seat.] . 


And afterwards, to wit, on the same day of the same term last 
aforesaid, the same being August 11, 1884, the following further pro- 
ceedings were had, to wit: 


“~Y 
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Wma. B. CRABTREE 
U8. 1391. 
Revsen P. Secrist ef al. 


Trover. 


Now again come said defendants, by their attorney, W. T. Thorn- 
ton, Esq., and move the court to grant them an appeal from the 
judgment of this court to the supreme court of the Territory of New 
Mexico, for reasons set forth in their motion and accompanying affi- 
davit on file, and said motion being submitted to the court without 
argument, the court, being sufficiently advised in the premises, 
grants the same. It is therefore ordered by the court that said de- 
fendants be, and they hereby are, granted an appeal from the judg- 
ment of this court in this cause to the supreme court of the Terri- 
tory of New Mexico; and it appearing to the court that said defend- 
ant Segrist, together with William b. Stapp and William Robert, two 
sufficient securities, have entered into a recognizance to the said Wil- 
liam Bb. Crabtree in the sum of eight thousand dollars, the amount 
fixed by the court, conditioned that said defendants and appellants 
shall prosecute their appeal with due diligence to a decision in the 
supreme court, and that, if the judgment herein be affirmed or the 
appeal be dismissed, that they will perform the judgment of the dis- 
trict court, and that they will also pay the costs and damages that 
may be adjudged against them on said appeal, it is ordered that 
said bond be, and the same hereby is, approved, and that the exe- 

cution on the judgment herein be, and the same hereby 1s, 
11 stayed until the decision of the said supreme court may be 

had in the premises; and it is further ordered that the time 
of filing the proposed record herein be, and the same hereby is, ex- 
tended until the first day of November, 1884. 


And afterwards, to wit, on the 30th day of October, 1884, at the 
chambers of the chief justice, at Santa Fé, N. M., the following order 
was made, to wit: 


WitLiAM B. CRABTREE 
V8. l 
WitirAM B. Srapr et al. f 


Trover. 


It is ordered by the court that the defendants be, and they hereby 
are, allowed until December Ist, 1884, to prepare the record and 
bill of exceptions in this case and to serve a copy of the same upon 
the plaintiff’s attorneys. 

S. B. AXTELL, 
Chief Justice, etc. 


And afterwards, to wit, on the Ist day of December, 1882, the said 
defendants filed in said clerk’s office their bill of exception ; — was 
and is in the words and figures following, to wit: 


P. SEGRIST ET AL. VS. WILLIAM B. CRABTREE. 


REUBEN 


Territory oF New Mexico, County of San Miguel : 


In the District Court of the First Judicial District of the Territory 
of New Mexico, Sitting in and for the County of San Miguel, at 
the August Term, 1884. 

WitrtaAM B. CRABTREE vs. REUBEN P. SEGRIST. 


And now, at this day, this cause coming on to be heard, and both 
parties announcing themselves ready for trial, and a jury having 
been called and accepted, the same is taken up, when the f following 


proceedings were had : 

The plaintiff, to support his case, offered in evidence the follow- 
ing testimony : 

WitiiaM B. Craprrer, being duly sworn, testified as foliows : 


Reside in Texas; have lived there eleven years. In 1880 lived 
in Calahan county; was then driving and working in cattle. In 
the early part of 1880 I had about 1 25 of myown. On July 20th 

bought a remnant of cattle of W. M. Babb. My brother, J. 
12 E. Crabtree, and myself bought the cattle jointly. Babb pro- 

posed to sell a remnant of cattle to my brother and myself; 
made no trade at that time, but a couple of weeks later 1 saw him 
and contracted for them for $1,000. We met at Babb’s house and 
drew up some notes to Babb for the cattle; drew two notes, one 
payable in September, 1881, and the other in Sept., 1882. Babb re- 
served 10 cows and calves out of the remnant. The first note was 
for $800.00 and the second for the same amount. Myself and 
brother signed the notes. Babb made a bill of sale and kept a copy. 
This isacopy. I got this copy on the 25th of June, 1884. While 
we were in the court-house taking the depositions H. I. Babb came 
to the door and called me out.. He stepped up to me and handed 
mea bundle of papers. It contained my notes. I did not know 
what it contained. It contained the notes and bill of sale. This is 
a copy of the bill of sale given by Babb to me. I gave the original 
to W. D. Lee. (Two notes were here shown witness, who says tliat 
they are the same notes given by him to Babb.) In pursuance of 
contract [ went to work to gather the cattle; worked some four or 
five months. My brother and myself gathered about two hundred 
head and drove them to the Salt Fork of the Brazos, about 110 
miles. These were driven there about the 25th of December, 1880. 
Next season I commenced gathering cattle, and drove out a bunch 
in June, 1881. In September, 1881, I drove a small bunch—72 
head. When [ got to the ranch on the Salt Fork we rounded up 
and gathered up all we could, in connection with the Carter boys. 
We bought two bunches of horses of 1 sabb, at two different times— 
six at one time, in Nov., 1850, and four head in April or first_ of 
May, 1881. In gathering these cattle I gathered others of my own, 
most of which were branded WHIT. That is mine. WHIT. OD, 
THB, V* were my brands before I registered the WHIT. I put 
the WHIT on record. I put WHIT on all I could gather. I had 
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125 head before buying of Babb. I moved them with those 
13 of Babb to Salt Fork of the Brazos. I adopted the J O & 

M brand after purchasing from Babb. During the first year 
we did not put the J O& M on any of those [ had. In the spring 
of 1881 I bought my brother’s interest in all the cattle bought from 
Babb, and then put the JO & M brand on all cattle bought from 
any one. After driving the third bunch to Salt Fork we rounded 
up all we could, and all the cattle owned by me in connection with 
those owned by the Carter boys, and started them to New Mexico 
in October, 1881. I did not come with the cattle. Before going to 
New Mexico, of the cattle I owned we tallied out 175 of the cattle I 
bought from W. M. Babb and 155 or 6 with the WHIT and other 
brands of mine. I don’t know how many of my cattle staid in 
Texas; there was left about 100 head not gathered up. I saw some 
of them I drove from Salt Fork to New Mexico at Las Conchas, in 
the possession of Stapp and Stoop. They said they had bought and 
paid for them—that is, those I saw. I did not see all of them. I 
met Mr. Segrist on Seven Rivers, in Lincoln county, in this Terri- 
tory, in Sept., 1882. [ bad a judgment against him and others for 
$10,500. We talked about these cattle. He claimed he bought 
them of Babb. He said Babb claimed them as his own. As well 
ais I remember, he said he sold the cattle to Stapp and Stoop. After 
I bought these cattle from Babb O U was put on these cattle by me. 
This was on the catle I had first, before buying from Babb. When 
the Carter boys started from Texas with cattle I found the greater 
part of the JO & M brand on other cattle sold by Babb to others, 
where the mark had been kept up, and I concluded to change and 
put on the O U brand. The Carter boys put this brand on all the 
small cattle and were to put it on all others if they had an oppor- 
tunity. The different classes of cattle that I had and started for 
Texas were cows, calves, yearlings, twos, threes, fours, and fives; 
the larger portion were cows, the others were about an average 
herd, I should think of the value of $7,000 in Texas. I had seven 

horses worth about $60 per head in Texas. Il suppose the 
14 cattle were worth: about $7,000 to $8,000 in New Mexico; the 

horses, | suppose, were worth the same in New Mexico as in 
Texas. | 


Cross-examination: 


When I bought from Babb I had 125 head. I had put most of 
my cattle in the WHIT brand; [ bought it from W. I. Babb, the 
son of W. M. Babb. While in Texas | kept up the WHIT brand, 
until July, 1881. I kept up the WHIT brand while | kept the 
brands up which I bought from Babb, and I kept the same marks 
on them. The cattle I bought of W. M. Babb | continued in the 
JO & M brand; have paid none of the Babbs for the cattle ; I don’t 
know how many of the WHIT brand I started to New Mexico. 


‘There was about 150 head, besides the JO&M brand. I did not 


come to New Mexico with the cattle. Three Carter boys herded 
these cattle on the Salt Fork. I did not get permission to move the 
cattle from Salt Fork. Babb married an aunt of mine. I did not 
2—386 ! 
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know what the notes were when they were given up to me. Babb 
said what they were. I took them before he told me what they 
were. Mr. McGonigle was present. I understand that I bought 
the cattle out and out. I never understood that the cattle were not 
sold unless the notes were paid; never told Shipman that I got per- 
mission to take them to Salt Fork. I claim that I bought the horses 
from Babb, but I have not paid for them. I did not say to Mr. Ship- 
man that the cattle were to fall back if notes were not paid; I never 
said so to Thomas Babb. I never stated to any one that the cattle 
were to stay on the range and not to be moved until paid for. One 
of the Carters came down in October. They had no interest in the 
cattle. My brother bought in in the start. My brother had cattle 
he bought and sold to the Carter boys after he drove them out 
there. We put JOM on all other cattle; never changed any J O & 
M brands. I kept itup. I bought several horses from Babb, and 
kept them up in the JO &M brand and same ear marks. All the 

increase of WHIT brand I kept up until IT left Calahan 
lo county; was not present when new brand was put on. It 

was put on in New Mexico. Salt Fork is about 110 miles 
from Babb’s. Babb’s is southeast 110 miles from Salt Fork; to 
where cattle were taken in New Mexico is a little northwest, about 
200 miles. ‘The O U brand was put on after they got in New Mex- 
ico; was present when cattle here started from Salt Fork. I think 
it was the first of October they left for New Mexico. It was after 
the first note was due. No ear marks were changed until they 
started for New Mexico. Nearly all the cattle I had, outside of J O 
M brand, were WHIT brand. There were other cattle that had 
the Babb brand on them that I bought in 1879. I bought some of 
them of W. I. Babb. I saw eattle there I bought of Brogden in 
possession of Stoop and Stapp. I had a O U on all the cattle; did 
not have the O U in different places. I don’t know if Stoop and 
Stapp bought all the cattle brought to New Mexico. Some of the 
cattle brought to New Mexico were sold to Lynch; seven head were 
driven back with Carter cattle and sold to Lynch. I sold Lynch 
sixty-four head of O U brand; they were calves. This is the Brog- 
don brand, DOW. I think I saw some of that brand in the pos- 
session of Stapp and Stoop. I can swear I saw DO W in possession 
of Stapp and Stoop. I saw H N cattle with Stapp and Stoop; don’t 
know how many. I saw some, but not half a dozen. I think I saw 
two; have never paid young Babb seven dollars a head for cattle 
bought from him. He turned them over to me. They were counted 
out to me; gave my note for them for $501.50. It is net a fact that 
| was to collect the cattle and pay for them seven dollars a head. 
Ile turned them over to me on the prairies. There was present a 
Mr. Shipman, I think, and others. It was not understood or agreed 
that the cattle were to remain on the range or title to remain in 
Babb. They were notallin one bunch. Young Babb was with me 
at the different places and times when they were got by me. I don't 

know that I could state the number turned over by young Babb 
16 of his cattle. Between thirty-five and forty were brought to 

New Mexico; changed no brands on horses before leaving for 


| 


a 


i 
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New Mexico. About 100 head of old man Babb’s cattle, — I had a 
claim in, were left in Texas. The bulk of them I got from young 
and old Babb. I live in Young county, Texas. Babb lives in Cole- 
man county. From where the cattle was taken from the Carter boys 
to where | live is about 500 miles. Mr. Babb, | understand, has 
plenty of means: also the young man; never had understanding 
that if the cattle were not paid for they were to fall back to old Babb, 
nor to young Babb; was given a year after the contract with young 
Babb. I bought forty-six head of cattle and six horses from young 
Babb. I bought the horses next spring, and note included both; 
“attle bought of young Babb were turned over on the range; can’t 
state all the brands. Probably a quarter or a third had the WHIT; 
some had B brand. There were other brands. I don’t now remem- 
ber; some had AZ on hip. After | bought the brands from W. M. 
Babb he started a new brand. He did not use these brands. There 
was no other written contract or other paper signed about the cattle. 
There was no other coutract between Babb and I about the cattle. 
I had conversations with regard to the cattle afterwards. He would 
speak of them as my cattle, ete. On several occasions he would say, 
‘“T had some of your cattle, ete., when he was looking up his horses. 
Shipman is a nephew of Babb by marriage. He works for Babb; is 
working for him now, and has been for the last fifteen years. There 
were of the WHIT brand brought to New Mexico sixty-five or sixty 
four head of the cattle — had never been in any of the Babb brands. 
I had owned them. I bought twenty-two head from young Babb 
for work in 1879. I had twenty-three head before that. My reason 
for leaving Salt Fork, Texas, was that the Carter boys would not 
stay there. . The water was bad and the cattle died off. The twenty- 
two or twenty-three head had the O D brand; saw some in the pos- 
session of Stapp and Stoop ; did not examine the cattle critically, 
and did not go through the herd to examine it. 


17 J. H. Carter, being duly sworn on behalf of plaintiff, tes- 
tified as follows: 

Live in Baylor county, Texas; know plaintiff and Segrist. | 
worked with cattle claimed by Crabtree from 1880 to February, 1882. 
[ don’t know anything about the purchase of the cattle. It has been 
so long that I don’t know if I can state everything. My brothers 
had charge for the two Crabtrees. They arrived December 25th, 
1880, on brothers’ ranch. We had charge until February, 1882. 
They brought three herds then. ‘They were not tallied when they 
were turned loose. There were about two hundred and seventy or 
two hundred and eighty. I can call the brands—W hip and M side— 
on most of the cattle. They were, J O hip and M side; W hip and 
M side—5,000 side, — on shoulder: C7 hip. We held them ‘rom 
December, 1880, until October, 1881. We moved them from the Salt 
Fork of the Brazos to the Pecos river, near Sumner, with our cattle; 
cattle moved were 336, tallied on plains. W. I. Babb came there 
about February first, 1882; claimed the cattle for his father, and took 
them. There were eight head left with my brother. Babb took all 
the cattle Crabtree had there except eight head. The tally was made 
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in October, 1881. One died; one we eat for beef. Eight head of 
cattle were cut and left with my brother. I think those eight were 
sold to Lynch. When the cattle were taken Segrist, Babb, Norrell. 
and another were there. I saw the cattle were in Segrist’s posses- 
sion. | heard ho conversation of Segrist as to how Inany there were. 
I spoke to Segrist a few moments about the cattle. I told him he 
could not hold them all, and he said he had bought and paid for 
them, and if he lost them Babb would pay him for them. I know 
of no cattle selling about that time. They were generally held at 
about $20.00. They were an average Texas stock cattle. I heard 
no conversation in Mr. Segrist’s presence. W. I. Babb exercised the 
authority in taking the cattle. Babb asked my brother to come out 

and cut his cattle. My brother said he would not cut out the 
18 cattle or deliver them. I was not at the herd when they got 

the herd. My brothers were. I don’t think any one had 
permission to turn them over. 

Cross-exam nation : 

Cattle were turned loose from the 12th of November to February. 
My brothers had charge of those cattle for Crabtree. Crabtree was 
in Texas; he moved to Young county in September—about the last 
of September; about the time we left Texas. Mr. Norrell came 
with Babb the first day. I had no interest in Crabtree’s cattle 
as I know of; never heard of any trade between my _ brothers 
and Crabtree. They were partners in a brand of their own, 
and both were agents, I think, of Crabtree. W. B. Crabtree was 
at Salt Fork on the day we moved; he said he had written to 
my father to come for his wife. After we took the cattle he 
started back—about twelve days after. My brothers took their 
cattle back; have not given list of all the brands of Crabtree; he 
had an individual brand. There were H N cattle branded on 
hips. One of them wore a bell and she went off in the herd. There 
was a WHIT brand. The lot of cattle first brought to Salt Fork 
were average cattle. 

Redirect examination : 


After the cattle were taken we went back to the plains, in Texas, 
about 175 miles east of where they took them from the Pecos. 


Joun E. CRABTREE, being duly sworn, testified as follows: 


Live in Young county, Texas; know plaintiff; he is my brother; 
know W.M. Babb; have known him about four years. My brother 
and I bought J O & M and other cattle from W. M. Babb and gave 
notes for $1,600 in two payments, one payable September, 1881, “and 
the other in 1882. We were to give our notes for the cattle on one 
and two years’ terms. Babb offered to sell them to us. 1 told my 

brother and we went there. Babb had horses to run and could 
19 not run the cattle ; he had men out and was furnishing horses; 
they camein froma hunt and could find none; he then wanted 
to sellthem. We bought the remnant of cattle, range delivery. Some 
papers were drawn up, notes and bill of sale and copy of bill of sale. 


i ee 
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There was no agreementabout cattle going back if not paid for. We 
bought cattle in July. We took about 190 head of cattle to Salt 
Fork the first time. There were about 150 head, of my knowledge, 
that my brother had of his own ; they were branded VN hip, THB 
hip and side; also WHIT brand. 1 was not partner in any cattle 
except what I got from W.M. Babb. I only worked in the fall of 
1880; don’t know how many cattle were taken to Salt Fork after 
that; I staid there until the fall of 1881; went to take another 
herd to Salt Fork in June, 1881; we then took about 175 to Salt 
Fork. I have no interest in those cattle sold to my brother in the 
spring of 1881. I did not come to New Mexico. 


Cross-exam ination : 


Was present when contract was made; it was not at anybody's 
house; it was close to the house. We gave notes forthem. Young 
Babb was there. 1 did not talk with him; if my brother did I don’t 
know it. We all four were there. W.I. Babb goton his horse and 
went off after the agreement was made. I went to Salt Fork in 
July, 1881; staid there three or four days and went back to Calla- 
han; don’t know what county Salt Fork isin. Salt Fork is north- 
west from Babb’s; did not go back there any more. My brother 
went to live at Graham county in the fallof 1881. Young Babb did 
not, as I know, make the contract for his father. There was noth- 
ing said about keeping the cattle upon the range ; got no permission 
from Babb to leave the range. I was there at the time spoken of, 
and there was nothing said about staying on the range. I don’t 
know what time they started for New Mexico. We furnished the 
horses to collect and hold the cattle ; we did not get them from Babb 
and got none from him while I worked there. 


20 The plaintiff then introduced in evidence the deposition of 
Andrew Young, which deposition Is in the words and figures 
following, to wit: 


ANDREW YouNG witness for plaintiff, a citizen of Coleman county, 
Texas, deposes and says: 

I have known Mr. W. B. Crabtree for about three years. I have 
known W. M. Babb about eight years. I know that Crabtree con- 
trolled the cattle in the Babb brands; that he cut them in the va- 
rious round-ups in the neighborhood during the time above men- 
tioned and sold them; that at the time I was in the cattle business, 
and was at the various round-ups in the neighborhood, and from 
my own observation I saw Crabtree cut out and control the said 
brand at the various round-ups. I lived about four miles from 
Babb’s and about ten or eleven miles from Crabtree’s at that time. 
Crabtree afterwards drove the cattle from where then located to the 
Salt Fork of the Brazos river. I saw one herd of the cattle driven 
off by Crabtree; I think it was about 150 miles from where the 
cattle were started to the South Fork of the Brazos. I think there 
were about 220 or 240 head of the cattle in the herd I saw; I don’t 
know that they were all in the Babb brands; the Babb brands are 
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JOM,WM&Oo. I reckon there were other brands, but I don’t 
remember them. Crabtree was hunting said cattle one season before 
he moved them off, and may have moved them the same fall that 
he controlled them the spring and summer preceding; I am not 
positive. During the summer Mr. Crabtree controlled the Babb 
brands. My outfit and Mr. Crabtree’s hunted and drove cattle to- 
gether. During the same season Mr. Babb nor none of -his outfit 
claimed or controlled the said cattle, so far as I know. Sinee Mr. 
Crabtree first took possession of the cattle Mr. Babb has another or 
new brand that he claimed to control and own. 


Crossed by defendant: 
[ don’t remember to have seen the new brands, B I L and B A B, 
until after Crabtree took control of the cattle; that during the 
21 season that Crabtree controlled the cattle the JO & M brands 
were kept upon the cattle; that was the holding brand. Babb 
was the owner of the JO&M brand: I don’t know whether he ever 
transferred it or not. Crabtree controlled and gathered the brand 
one season, as stated above. A man may control and manage stock 
without being the owner of them; that is the custom among stock 
men. ‘There were other parties hunting and controlling said cattle, 
claiming to be working for Crabtree. Some of the horses used by 
Crabtree in hunting the cattle the season before mentioned were in 
the JOM brand. I[ don’t know who furnished the provisions, but 
Crabtree paid me part of the cook hire. 


Redirect: 
Question by the PLaintirrs: Who owned the cattle during the 
time Crabtree controlled them ? 
Ile answered: I don’t know. 


(Signed) ANDY YOUNG, 


The plaintiff then introduced in evidence the deposition of W. L. 
Gilliland; which deposition was and is in the words and figures 
as fellows, to wit: 

W. I. GIniILANnp, a citizen of Callahan county, Texas, being duly 
sworn, deposes and says: 

I have known Mr. Crabtree about four years, and Mr. Babb about 
eight years. In the years 1880 and 1881 Mr. Crabtree gathered and 
drove herds of the Babb brands of cattle, one herd in the fall and 
one in the spring 6r summer following, I think. I was with Crab- 
tree a time or two while he was gathering the cattle. He gathered 
them as his own cattle. He gathered and held the cattle about a 
mile and a half from Mr. Babb’s. I saw the herd there one time 
during the time he was gathering them. I was a cattle man at the 
time and hunted cattle in the same range during that time. — 


Crossed by DEFENDANT: Up to the time Crabtree was controlling 
the eattle Mr. Babb owned the brands and said cattle that he 

22 controlled. [don’t know whether Mr. Babb sold the brand 
or not. He, Mr. Crabtree, might have exercised control over 
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the cattle,and them — still Mr. Babb’s. I don’t know anything about 
that. Some of the horses used by Crabtree in gathering the cattle 
the season spoken of were in the Babb brand. I don’t know who 
owned them at the time. I don’t know whether or not the marks 
and brands of the cattle were changed before they were driven off. 


Redirect: 


It is not customary for men in the possession or control of cattle 
in this country to claim them as their own unless they own them. 


W. L. GILLILAND. 


The plaintiff then introduced in evidence the deposition of G. N. 
Gray; which deposition was and is in the words and figures as fol- 
lows, to wit: 


G. N. Gray, a resident citizen of Coleman county, Texas, a wit- 
ness for plaintiffs, being duly sworn deposes and says: 

I have known Messrs. Babb and Crabtree about (5) five years, and 
lived in the neighborhood where they lived. I know that Mr. 
Crabtree controlled and gathered the Babb brands of cattle about 
two or three years ago. I saw Mr. Crabtree gathering the cattle, 
but I never saw him drive off the cattle out of the range. 


Crossed by DerFENDANT: The Babb brand of horses was used by 
Crabtree principally in gathering thefcattle. Nobrands were changed, 
as far as I know, before the cattle were taken away. ‘The cattle 
might have been controlled by Crabtree as they were, and the title 
or ownership still have been in Mr. Babb. 

G. M. GRAY. 


The defendants, in support of their case, then introduced the fol- 
lowing testimony, to wit: 
W. I. Bass, being duly sworn, testified as follows: 
25 I am acousin of Crabtree. I live in Coleman county, Texas. 
Iam ason of W. M. Babb. In 1879 I contracted my cattle 
to Crabtree. I sold the cattle with the understanding that he should 
pay for them. ‘The title was to be in me until the cattle were paid 
for. He was to pay seven dollars per head for them. Crabtree was 
to collect and count the cattle. I did not go with him on the range 
and count and deliver them. ‘The note was not given at the time 
the trade was made. It was near the,time of payment. I say, I 
would like to have some money ; he said he had no money, and said 
he must give me a note, and I could not get the money from my 
father, and that if he did not pay the note the cattle were to go to 
my father. I sold him four horses at $25 per head, and two of them 
were turned over to Segrist. He then said if he failed to pay that I 
should not charge him for the use of the horses. My brands were 
WHIT and H. B. W. H. I. Tl. was to be continued on the cattle. I 
gave him permission to sell some old cows if he would replace them 
with young ones. I was present at a contract between Crabtree and 
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my father. I went to plaintiff and asked him about the contract. 
He, plaintiff, said father proposed to sell the cattle on time in case 
plaintiff can pay for them. I then went tosee my father. He said, 
sell for $1,600 if he would pay for them. Father agreed to sell for 
$1,600, and if plaintiff failed to pay either note when due the cattle 
were to remain father’s. Plaintiff bought horses on the same con- 
dition, and if stock fell back no charge was to be made for the use 
of the horses. Father furnished horses and provisions to collect the 
cattle. Plaintiff had cattle of his own. The cattle were to be kept 
on the same range, and the JO & M brand was to bekept up. The 
title was to remain in father and the cattle were to be his if not paid 
for at the time the notes fell due. Crabtree said he must have some- 
thing to collect the stock with, and must havea bill of sale or power 
of attorney, and father said he would give bill of sale; it 
24 would be better than power of attorney, but it was not to pass 
his title. I returned notes in June. He was in the court- 
room; I called him and gave him the notes and said, This is the 
first time I have seen you since you got the cattle and now give you 
the notes. Hesaid, That’s all right, and then put them in his pocket 
and walked off. I and Norrell came after the cattle to New Mexico. 
| came for my father. Mr. Norrell and I only went to Carter’s the 
first time; went to the dug-out and went in. Billy Carter was on 
the outside. He went in and was introduced to Norrell. Carter 
said, Have been looking for you for some time. I said, Iam _ here 
and want a settlement. He said, I have not the money and will 
have to turn you over the stock. [eat with him and he said he 
was a littleshort. I said | would help him if he could get horses. He 
said there were some horses he would have to turn over,and he would 
get them. He went and got the horses. He gave metwo. I then 
went to camp to come back next day and round-up. It snowed 
next day. Segrist and Norrell helped. Two or three days after- 
wards Segrist and Norrell went on the round-up. I went to the 
camp of Carter and they were not ready, but got up their horses 
and went with usand helped to cut out the cattle. We cut out 
about 326 head of cattle. We only cut out cattle of the BAB brand. 
The Carters turned me over 7 head of horses. Crabtree got them 
from me and my father. They were worth $25 or $30 per head. 
For the cattle and horses I got $4,700. That, I think, was a fair 
market price. I left other cattle with the Carters. I left about 150 
or 200 head, more or less, with the Carters. I said to Carter that | 
did not want anything except what was in those brands. He said 
certainly not, and then we cut them out—he and I. There was 
nothing in the portion I took but what was in the Babb brands. If 
they had O D they had the others. I did not notice O D. I 
25 never saw any with H M brand, nor did I take any with O 
D brand. 
Cross-examination : 
Had no cattle dealings with Carter ; he turned me over the Babb 
brands and my brands, and I left Carter’s brand of cattle and 
the O D brand of cattle. I saw O D brand there, but did not 


— 
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count them. I took the cattle the last of January. Segrist and 
Carter were there. I sold the cattle to Segrist. Crabtree had 
been using the brand of Babb a year and a half; that brand was 
to be kept upon the cattle; he was only to keep the brand upon 
these cattle. I don’t know whether he branded cattle—other cat- 
tle—with this brand ; don’t suppose he did; don’t know of his brand- 
ing cattle bought from others in that brand of my father’s. I did 
not see him brand .any cattle in father’s brand. I do not know 
what cattle he rounded up. I was not present when the bill of sale 
was given. I swear I did not give plaintiff any note and bill of sale 
on the same sheet of paper; there was no paper in writing attached ; 
there might have been some blank paper; the papers were not 
folded together; I handed them all to him at the same time; they 
were all together. I said, This is the first time I have had an oppor- 
tunity to give them to you. My father furnished supplies—bacon, 
and flour; I am sure he furnished flour two or three times; I saw 
him furnish shoulders and sides; he bought the supplies, and paid 
for them. Crabtreesaid that he must have supplies, and father said 
go and get them; Crabtree said that if father would get them that 
he would pay for them; I don’t think that father said that he would 
furnish supplies, and that afterwards Carter went and got them. I 
did not say that I took the cattle. Carter turned me over all the 
cattle. When I said I wanted a settlement I meant about the cat- 
tle. I don’t think I took a cow with a bell on her; I know that if 
she had the Babb brand on I took her; if she didn’t I didn’t take 

her. I had not sold the cattle when they were cut out. | 
26 asked Mr. Segrist to help me when Carter said he was short 

of help. I sold them afterwards. I did not close the sale the 
day they were cut out. I never asked the Carters if they were go- 
ing to help me cut out the cattle. They did not say, We told you 
we couldn’t turn over those cattle. I had no conversation with the 
other Carters in J. E. Crabtree’s presence. I am _ positive that they 
did not tell me that they could not turn the cattle over. I don't 
know how they managed the cattle for Crabtree. J don’t know how 
they managed the cattle for Crabtree. 1 don’t know how many cattle 
Crabtree had before he bought from me; he had 75 or 80 of my 
knowledge ; don’t know if he sold them before he bought from me. 
The note given by Crabtree covered the horses—four of them at $25 
per head; two were branded J O & M; the others were Mexican 
brands. $25 was the agreed price. I never was on the prairie with 
Crabtree when he made a partial count of the cattle; we might have 
looked at the cattle around the ranch, but not to count them. I 
don’t remember any WHIT brand of cattle being eut out of my 
father’s cattle. I turned over 15 or 20 of the WHIT brand. I 
turned over myself 00 00 22 head for work in 1879. I saw some 
O D brand of cattle. I know these were O D brand of cattle. I did 
not see any OU D with the J O M brand; did not see any O D with 
the WHIT brand. Before I rode off on horseback from my father’s 
the terms of the contract had been agreed upon. I made a mem- 
orandum of the papers I turned over to Crabtree. I took the cattle 
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with the WHIT brand independent of any other brands. I did not 
have these brands rounded up. 


—— McGoniG ir, being duly sworn, testified as follows, to wit: 


I was present at the time of the giving up of the notes by W. I. 

Babb to Crabtree; I examined them; there might have been 

27 a blank paper, but no billof saleattached. Babb said, “ Buiil, 

this is the first opportunity I have had of giving you your 
notes.” Crabtree took them and said, “All right.” 


T. J. Norrewy, being duly sworn, testified as follows: 


Live in Callahan county, Texas; was present when young Babb 
received the cattle from Carter; was acting for Babb in this matter. 
On the last day of June, 1882, I arrived at Carter’s ranch; found 
William Carter at the ranch; young Babb was with me. Babb 
spoke to Carter and said, “I guess you know what my business is.” 
Carter said, | have been looking for you for some time. Babb 
said then, | have come for a settlement, and Carter replied, I have 
not gat the money. Carter and Babb got on the mules of Segrist 
and drove up six or seven head of horses which were roped at the 
corral to be used in rounding up the cattle the next day, but owing 
to a snow-storm we were delayed two or three days. As soon as the 
weather permitted we commenced to round up on the outside of the 
range. Babb started toward the ranch of Carter to tell him. Car- 
ter, Babb, Segrist, and two or three others, I think, were present 
when we cut the cattle, and nothing but cattle having the Babb 
brand was cut by us. | have a memorandum of the brands cut by 
usas Babb’s brands; the J O M brand was the principal one, WHIT 
another, C7, and others. The way I understood it was, by mutual 
consent we took the cattle. There was no bell cow taken. On the 
second or third day after we cut out the cattle they were sold to 
Segrist for $4,750.00 by young Babb; this was a fair price for this 
stock. ‘Three of the horses were very rood horses; the others com- 

mon horses. The three best were worth $40 or $45 each: 
28 others $20 or $25 each. I know nothing about the trade be- 

tween Crabtree and Babb. My recollection is, there were 
326 head of cattle turned over to Segrist by Babb. 


W. P. SeGrist, being duly sworn, testified as follows: 


[ am one of the defendants in this suit. I live in Lincoln county, 
N. M., about 238 miles from here. I know the place where young 
Babb took the cattle from Crabtree: it is about six miles from my 
house; was there with them when the cattle were cut out. I helped 
hold the nerd; Babb and Carter cut out the cattle. I did not ex- 
amine the cattle only that day; did not get any O D or T—B. | 
got 526 head of cattle and seven horses, and paid $4,750.00 to Babb 
for them. J saw Carter before that time: had no talk with Garter 
about the ownership of the cattle. Bill Carter offered to sell cattle 
at different times. One bell cow was left with Carter: we did not 
take it. I know few of the brands left with Carter. U B was the 
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principle brand cut back ; several T—B brands and two red steers 
in O D brand. Iam certain there were two O D. 


Cross-examination : 


[did not examine old brands on the eattle that had J O M or 
WHIT brands on them: all I looked for was to see the J OM or 
WHIT on them The U B brand belongs to Carter; T B don’t be- 
long to them. We took all the cattle in the WHIT brand. 


J. H. Carrer, being recalled, testified as follows: 


The bell cow had the HV on her. I saw this cow the day we 
started back with the cattle of Segrist; this was some ten or twelve 
days after they were taken. There was only 8 head left of Crab- 
tree’s cattle with us. 


| The defendant then introduced in evidence deposition of 
23) W. M. Babb; which deposition was and is in the words and 
figures as follows, to wit: 


W. M. Bann, a citizen of Coleman county, Texas, being duly sworn 
for defendant, on oath states: 
| think I have known Mr. Crabtree about 12 years. I have seen 
Mr. Segrist once. In July, 1880 (to the best of my knowledge), I 
sold the brands of cattle in question to Mr. Crabtree, and if they 
were hot paid for by about Septem ber of the Sutne year, though | 
am not positive as to the year, they were to be mine. I sold the 
horses to Mr. Crabtree on the same conditions as I sold him the 
cattle. I sold him the horses after I had sold him the cattle in order 
that he might be enabled to cather and properly take care of the 
cattle. He was to make first payment on the cattle about the first 
of September, as before stated, and if he failed to make first payment 
the cattle and horses were to be my property as before. I understood 
that Crabtree had stock of his own on the range, which he gathered 
with my horses. I think I furnished most of the supplies used by 
Crabtree while gathering the stock. He has never paid me any- 
thing whatever for the cattle, horses, or supplies. It was understood 
by and between myself and Crabtree that he was not to sell any of 
the stock unless the proceeds of the same was paid to me. Henever 
did turn over to me the proceeds of the sale of any of said stock. 
In the original sale of the stock by me J. E. & W. B. Crabtree were 
equally interested in the purchase. I heard that they were about to 
sell some of the stock and I went to one of them and told him that 
they must not sell any of the said stock, and he denied it; the stock 
was to be held by the Crabtrees on their old range until paid for by 
them. I gave them permission to move the first herd to the Salt 
ork of the Brazos, but | did not give them permission to move the 
last herd. The last herd was driven to my ranch in Callahan 
county, a few miles from the old ranch. I knew nothing of 
30) their being moved from there to Salt Fork, and the first I 
knew of them having been moved was when a runner came 
and told me that they had been moved in the direction of New 
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Mexico. I believed that they were going to move the stock to the 
Salt Fork, but without my permission. After the maturity of the 
first note I did not give them permission to move the stock, but per- 
sistently refused to do so. I sent first to the Salt Fork and learned 
that the stock had been moved from there by the Crabtrees, then 
sent W.I. Babb and T. J. Norrell to New Mexico, and gave them 
power of attorney to handle my stock—I mean the stock carried by 


the Messrs. Crabtree. I don’t claim anything from the Messrs. Crab- | 
tree under or by the sale of the stock. i took the stock back in ac- 
cordance with the agreement between us. ~ 


Crossed by PLarntirrs: I made a bill of sale to the Crabtrees for 
the stock. I don’t think there are any witnesses to it. There was 
no reservation of title in the bill of sale. There were two notes exe- 
cuted for the purchase-money of the cattle—one was due September 
following the trade; the other one year after the first was due. I 
turned the notes over to my son when I sent him to New Mexico to 
see about my cattle that was took from me, and after his return home 
he gave the notes back to me and I again gave them to my son to- 
day. I gave my son power of attorney to take possession of my 
eattle. How he got possession of them I don’t know of my own 
knowledge. A little over a year ago I got between 3,000 and 4,000 
dollars on purehase-money of said cattle. My son told me he had 
sold my cattle to Mr. R. P.Segrist, one of the defendants in the suit. 
| think there is some due yet, but don’t know how much. I have 
never paid the hands for work done for Crabtree. In handling my ) 
stock I authorized my son by power of attorney to take posses- 

sion of my stock that Messrs. Crabtree had run off. I was 
ol not present when my son got possession of my stock in New 
Mexico, but was in Texas at that time. 
Redirect: 

I gave the bill of sale to the stock because it was as easy to give 
as to give power of attorney, and Messrs. Crabtree would have had 
no right to handle the stock which they might find estrayed without 
a bill of sale or power of attorney. There were several witnesses 
called to witness the fact that the cattle were to remain mine until . 
paid for. 


(Signed) W. M. BABB. 
The defendants then introduced in evidence the deposition of J. 
E. Shipman, which deposition was and is in the words and figures 
following, to wit: . 


J. KE. SuipmMan, witness for defendants, a citizen of Callahan 
county, Texas, being sworn, on oath says: 
[ have known Messrs. Babb and Crabtree for a number of years. 
Mr. Crabtree had a few cattle of his own, and told me that he wanted 
to buy the remnant of cattle owned by Mr. Babb, and asked me to 
help him, and he went on a cow hunt, and when he returned he 
told me he had seen Mr. Babb and had bought the cattle, and that 
he was to pay $1,600.00 for them, in two payments. At the time he 
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told me that he had bought the cattle he told me that he had per- 
mission to sell off the old cows and steers, and the proceeds of same 
were to be applied toward the payment of the purchase-money, and 
that all the cattle were to stand good for the purchase-money. He 
said he was to pay $800.00 September, 1881, then $800.00 a year 
from that date, and if he did not come up to his contract at that 
time that he, Crabtree, was to lose his labor, and that the cattle 
| were to fall back to Mr. Babb. He said that if he did not come up 
| to his part of the contract the cattle were to fall back to Mr. 
~ o2 Babb; he did not say anything about the first or last note. 
In the fall of 1880 or 1881 Mr. Crabtree drove one herd of 
the cattle-off, and drove one herd in the spring or summer following. 
Mr. Crabtree told me that he got permission from Mr. Babb to drive 
the first herd, the same being composed principally of young cattle, 
to the Salt Fork of the Brazos to his brother-in-law’s. In gathering 
the cattle in question Mr. Crabtree used principally Mr. Babb’s 
horses; he got provisions from Mr. Babb to be used by him, Crab- 
tree, in hunting and gathering said cattle, and so far as I know he 
did not pay for it. Mr. Crabtree was running the J O & M brand 
of cattle during the time mentioned, and that he changed the marks 
of what cattle I saw; I don’t know that he changed the marks of all 
of them. I did not see Mr. Babb or any of his hands have anything 
to do with the cattle during the season he was gathering them; that 
previous to the last sale made by W. I. Babb to Messrs. Crabtree 
W.I. Babb had sold something over ($500) five hundred dollars’ 
/ worth of cattle to said Crabtrees on the same terms as the last sale 
was made on and transferred the note for the cattle to W. H. Babb, 

his father. The two sales were made on the same conditions. 


Crossed by plaintiffs: 

The cattle that they got from W. M. Babb, except two or three 
head, were taken off with the others to the Salt Fork of the Brazos. 
I heard Mr. W. I. Babb say that he got a portion of the cattle he 
sold them when he got possession of the other cattle in New Mexico. 
I think there were 40 or 50 head of the cattle sold by W. IL. Babb to 
the Messrs. Crabtree; I don’t know the exact number. When Mr. 
Crabtree was gathering the cattle he used Babb’s horses. Some time 
after he gathered the first herd he bought three or four head of the 
horses he had been using, and he told me he had bought them on 
time. 


J. E. SHIPMAN. 


33 The defendant then introduced in evidence the deposition 
of W. Thomas Babb, which deposition was and is in the 
words and figures as follows, to wit: 
W. Tuomas Bass, a resident citizen of Callahan county, Texas, 
witness for defendants, being duly sworn, on oath says: 
I have known Mr. Crabtree and Mr. W. M. Babb a long while. 


W.M. Babb is my uncle. I have heard of the sale of the cattle, 
but was not present when the trade was made. I heard Mr. Crab- 
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tree say he had bought the cattle, and that if he did not pay off the 
notes he had given for the cattle that they were to go back to Mr. 
Bebb, and that if the eattle did go back to Mr. Babb that he, Crab- 
tree, was to lose his labor. The stock were gathered by Mr. Crab- 
tree with horses bought by Mr. Crabtree from Mr. Babb upon the 
same terms as the cattle. Mr. Crabtree had some cattle of his own. 


W. T. BABB. 


The defendant then introduced in evidence the deposition of D. 
S. Babb, which deposition was and is in the words and figures as 
follows, to wit: 

D. 8S. Bapr, a citizen of Coleman county, Texas, a witness for de- 
fendants, being duly sworn, on oath says: 

[ have known Mr. Crabtree about 9 years. I am a son of W. M. 
Babb, and I don’t know Mr. Segrist ; that in August, 1881, Mr. Crab- 
tree came to me and told me that the first note he had given to W. 
M. Babb for the purchase of the cattle was nearly due ; that it would 
be due in September following, and that he wanted me to go to see 
Mr. Babb and get him to extend the time on the first note, and also 
stated that the second note would be due in September, 1SS2, and 
that upon his failure to pay the first note that the cattle were to go 

back to Mr. Babb. I went to see my father, W. M. Babb, as 
oO requested, but he did not agree to extend the time. He told 

me that if father closed down on him it would leave him 
without a dollar in the world. I saw men who claimed to be work- 
ing for Crabtree the season before using the J O & M brand of horses, 
and I understood they had been bought by Crabtree on the same 
terms upon which the cattle had been bought. He told me that 
the cattle were to be kept in their old range, but he had gotten per- 
mission from my father to move the young cattle to Carter’s ranch 
on the Salt Fork of the Brazos. So far as I know, none of the marks 
and brands were changed before they were driven away from there. 

Crossed by plaintiffs: 

[ had some opportunities to know whether the cattle were re- 
marked and branded or not. It was after he had driven the first 
herd of eatttle to the Salt Fork of the Brazos that he had the conver- 
sation with me and requested me to go and see my father to get ex- 
tension of time. He had some few cattle in the O. D. brand ; | 
don’t know how many he had. 


DAVID 8S. BABB. 


The foregoing is all the testimony introduced on the trial of this 
cause ; and, both parties having rested, the plaintiff asked the court 
to Se the jury as follows: 

If the jury find, from the evidence, that the plaintiff Crabtree 
ad part of the cattle in dispute from one W. M. Babb, and that 
the contract of purchase was put in writing containing the terms of 
agreement, then they are bound by what is written, whether signed 
or not, and they are not allowed to say there was a mistake in the 
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writing and they intended to agree to something different from the 

contents of the writing, for the very object of putting the 
oO agreement in writing is to prevent disputes about what they 

intended, and it will be looked upon to contain all that the 
parties intended should form any part of their bargain, and every- 
thing said respecting the transaction in the previous conversation 
and not incorporated into the written agreement will be considered 
as intentionally rejected. 

2. If the jury find, from the evidence, that the cattle and horses 
in question belonged to the plaintiff Crabtree and the same came 
into the possession of the defendant without the consent or authority 
of the plaintiff, and that the defendants converted ‘them to their own 
use, you will find for the plaintiff and assess his damages at the 
value of the property at the time of taking and converting the same, 
with interest. 

3. If you find, from the evidence, that the plaintiff or the plaintiff 
and his brother purchased the cattle from W. M. Babb or W. T. 
Babb, and that he or they gave their promissory notes ‘in payment 
therefor and the same was accepted by the Babbs, although the notes 
were taken only as conditional payments, yet they would be prima 


facie evidence of payment, and the said Babbs, whilst holding said 


notes, could not proceed to take possession of the suid cattle and 
horses as their own. ‘Their remedy would be upon the notes or to 
cancel the trade ; and if you find, from the evidence, that said Babbs 
did, under the circumstances just mentioned, take possession of said 
cattle without authority of the plaintiff and dispose of them to the 
defendants, you will find for the plaintiff the yalue of the cattle and 
horses at the time of taking the same, with interest. 

4. If you find, from the evidence, that the plaintiff purchased a 
portion of the cattle in dispute from W. M. Babb, and that he, the 
said W. M. Babb, executed and delivered a bill of sale for the 
same, and that the cattle was at the time scattered on the range, 

and it being inconvenient or impossible for a manual de- 
36 livery, the bill of sale would be an actual delivery whenever 

found ; and if, at the time of the delivery of the bill of sale, 
said Babb accepted said Crabtree’s notes, pavable in one and two 
years, the said notes would be a payment therefor, and the said 
vendors would have to look to their notes for payment. 

5. If the jury find, from the evidence, tat W. T. Babb at a time 
sold to plaintiff the cattle or any of them in the WHIT brand, and 
that the sale was on a credit, with conditions and reservations, and 
that subsequent thereto the plaintiff executed ‘and delivered to said 
W. 'T. Babb his note in payment therefor, which note was accepted 
by said W. T. Babb, the acceptance of this note by W. 'T. Babb on 
account of this prior indebtedness is prima facie a satisfaction of said 
debt and discharge of said conditions and reservations. 

All of which said instructions except the first were given by the 
court, and to the giving of instruction numbered two the defendant 
then and there objected for the following reasons: That the same 
misstates the law; that it is not supported by the law and the evi- 
dence; that it is inconsistent with other instructions given, and that 
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it is calculated to mislead and deceive the jury; which said objection 
was overruled by the court and said instruction given; to which 
ruling of the court the defendants then and there excepted. 

To the giving of instruction numbered three the defendants then 
and there objected for the following reasons: That the same mis- 
states the law; that it is not supported by the law and the evidence ; 
that it is inconsistent with other instructions given, and that it is 
calculated to mislead and deceive the jury ; which said objection was 
overruled by the court and said instruction was given; to which 
ruling of the court the said defendants then and there ex- 

cepted. 

37 ‘To the giving of the instruction numbered four the defend- 

ants then and there objected for the following reasons: That 
the same misstates the law; that it is not supported by the law and 
the evidence; that it is inconsistent with other instructions given, 
and that it is caleulated to mislead and deceive the jury; which said 
objection was overruled by the court and said instruction was given ; 
to which ruling of the court the defendants — and there excepted. 

To the giving of instruction numbered five the defendants then 
and there objected for the following reasons: That the same mis- 
states the law; that it is not supported by the law and evidence; 
that it is inconsistent with other instructions given, and that it is 
calculated to mislead and deceive the jury; which said objection was 
overruled by the court and said instruction was given; to which 
ruling of the court the defendants then and there excepted. 

The defendants then asked the court to instruct the jury as fol- 
lows: | | 

1. If the jury believe, from the evidence, that the cattle in ques- 
tion were agreed to be sold to plaintiff, part by W. M. Babb and 
part by W. I. Babb, and that in accordance therewith. plaintiff was | 
to collect and hold them on the range, keep up the brands, and not | 
sell or move them without permission of Babb, and that the title 
Was to remain in the Babbs until they were paid for by defendants, 
and that unless the notes given for them were paid the cattle were 
to remain the property of Babb, and that the bill of sale was given 
simply to enable defendants to gather the cattle, and if the jury 
further believe that the notes were not paid at maturity and have not 
since been paid, but have been surrendered to plaintiff and accepted 
by him, then there was no sale of the cattle such as would prevent 

Babb from retaking possession of the cattle and selling them 
38 to Segrist or any one else; in which event the jury should 
find for the defendants. | 

2. If the jury believe, from the evidence, that the title to the cattle 
remained in Babb until the notes were paid, and that said notes 
were not paid at maturity or at any time since, then Babb had a 
right to retake the cattle and sell them to others, and if he slid so 
and sold them to Segrist the jury should find defendants not guilty. 

3. If the jury believe, from the evidence, that the bill of sale in 
evidence was not given to pass the absolute title, but simply to 
enable plaintiff to gather the cattle with, and that it was agreed : 
that the cattle were to remain as property of Babb until paid for 
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according to the terms of the notes, and that the bill of sale was not 
a consummation of the contract, but merely a circumstance put into 
the contract so as to gather the cattle, it must not be considered as 
transferring the title of the cattle. 

4. If the jury believe, from the evidence, that plaintiff did not 
have absolute title to the cattle in question and that, contrary to 
the agreement with Babb, he moved them from their range to New 


- Mexico, and that’ plaintiff had, in accordance with the agreement, 


failed to pay either of the said notes when due,then Babb had theright 
to retake the cattle and sell them, and in that case the jury should 
find the defendants not guilty. 

5. If the jury believe, from the evidence, that the plaintiff agreed 
to purchase the cattle and was to retain them on the range and 
keep up the brands, and that the title of the cattle remained in 
Babb, and that after default of one of the notes Babb had the right 
to retake the cattle, and that plaintiff branded other cattle with the 
same brands and mixed them in with the herd so that they could 
not be distinguished from the Babb cattle, then Babb would have 
the right to take all the cattle he could not distinguish and sell 

them, he being reponsible therefor to plaintiff. 
oo 6. If the jury believe, from the evidence, that the Carters 
were in charge of the cattle in question, and that they were 
the agents of plaintiff with reference to said cattle, and had the 
right to settle any claims with reference to them, and that they 
turned over said cattle to settle the claims of the Babbs, then the jury 
should find for the defendants. 

7. A promissory note is never considered as payment unless it is 
taken absolutely as payment; if there be any agreement that a note 
is not to be considered payment if unpaid at maturity, then it is no 
payment; but the payment of the note only will be the payment of 
the original claim, and in such case the original contract will remain 
independent of the notes. 

8. If the jury believe, from the evidence, that the cattle in question 
were liable for the payment of the notes, and that plaintiff, con- 
trary to his agreements, removed them from Texas ol did not pay 
the notes, and that when the notes fell due and Babb applied to the 
agent of the plaintiff in charge of the cattle for a settlement, that 
that agent voluntarily turned over the cattle, then you must find for 
the defendants. 

The court gave all the instructions asked for by defendants 
with the exception of the instruction numbered one; to which re- 
fusal of the court the said defendants then and there excepted. 

The court then, of its own motion, charged the jury as follows: 


GENTLEMEN OF THE JURY: The facts to be found from the evi- 
dence by you are, principally— 

First. Who was the owner of the stock taken from the Carters by 
Babb? 

Second. What was the value of said stock ? 

If you find that the stock was the property of plaintiff Crabtree 
you will find a verdict in his favor for the value of the cattle, 
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40 with interest from the time Babb took possession of them, at 
the rate of six per cent. 

If, however, you believe from the evidence that the stock delivered 
to Babb or taken by him from Carter belonged to him or to him 
and his father or either of them, you will find a verdict for defend- 
ant. Unless you find from the evidence that Carter was the agent 
of Crabtree for the purpose of selling or disposing of his cattle, any 
delivery by him to Babb would not bind Crabtree. 

The court also instructs you that a bargain and sale of personal 
property, accompanied by delivery, divests the vendor of any lien 
for payment, unless such lien is secured by chattel mortgage or by 
agreement between the parties. 

[f you find from the evidence that Babb sold and delivered the 
stock on the range and took promissory notes In payment, this would 
be an absolute, unconditional sale and Babb could not retake stock. 
Babb’s remedy in such Case would he by suit LO collect what might 
be due him upon said notes. 

Should you find from the evidence that Carter had authority from 
Crabtree LO settle his debts and to sel] and dispose of his cattle, and 
you also find that he delivered said band of cattle in payment of 
said notes, and was authorized to do so, you will find for defendants. 

This contention is one of fact rather than law. ‘The dispute arises 
as to the true character of an agreement. 

The agreement is just what the parties intended to make it. 
What did the parties intend when they made the agreement? Did 
not the Babbs intend to get some twenty-one or twenty-two hun- 
dred dollars and Crabtree intend to greta band of catéle? Did the 
Babbs intend to reserve a vendor’s lien for this sum of money? This 

they could do by an agreement to that effect. If you believe 
4] from the evidence that there was an agreement that upon 

failure to pay for these cattle the Babbs might take them 
whenever they found them, you would be justified in finding ce- 
fendants not guilty; but if you find that Babbs simply had a 
vendor’s lien for the purchase-money, then they could not enforce 
the lien in this way,and you must find for plaintiff. 

If they seek to enforce a vendor’s lien it should be done in court, 
so that the surplus, if there was any, might be properly distributed. 
If your verdict is for defendants it will be not guilty ; 1f for plaintiff 
you will find the value of the cattle, with interest on the sum from 
the time they were taken. The cattle were found in this Territory, 
and the suit is properly brought here. 

‘To the giving of which charge the defendants then and there ob- 
jected for the reason that the same misstates the law ; that it is not 
supported by the law and the evidence; that it is contradictory to 
other instructions civen, and that it is calculated to mislead and de- 
ceive the jury; which said objection was overruled by the court, 
and said charge was given; to which ruling of the court the defend- 
ants then and there excepted. 

The cause then having been submitted to the jury, the jury found 
for the plaintiff, and assessed his damage in the sum of $6,633.04 ; 
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whereupon the defendants filed his motion for a new trial: which said 
motion was and is in the words and figures following, to wit: 


; 


TERRITORY OF New Mexico, County of San Miguel : 
In the District Court, First Judicial District. 


WituraM B. Crasrree, Plaintiff, 
against 
RevusBen P. Searist et al. 


Now, at this day, come the defendants in the above-entitled cause 
and move the court to set aside the verdict rendered therein, 
42 and to grant them a new trial for the following reasons: 
First. Because the verdict is against the evidence, and be- 
cause there is an entire failure of evidence upon material points 
hecessary to be proven. 

Second. Because the court erred in admitting improper evidence 
offered by plaintiff and objected to by defendants and refusing proper 
evidence offered by defendants. 

Third. Because the court erred in refusing proper instructions 
offered by defendants and used improper instructions asked by plain- 
tiff and objected to by defendants. 

Fourth. Because the judge erred in his charge to the jury and 
misstated the law and so shaped his charge that it was calculated to 
mislead the jury and did mislead them, because the damages are ex- 
| cessive. 
| CATRON, THORNTON & CLANCY, 
| Attorneys for Defendants. 


And afterwards, to wit, on the 7th day of said term, the same 
being the 11th day of August, 1884, said motion coming on to be 
heard, the same was by the court overruled. 


And the foregoing matters not being matters of record in said 
cause, the defendants pray the court that this their bill of excep- 
tions containing the same may be signed, sealed, and made a part of 
the record in said cause, which is accordingly done this first of De- 
cem ber, 1854. 

S. B. AXTELL, 
Chief Justice, &e. 


| 

‘ 

' 

| And I do further certify that the foregoing record contains the 
pleadings in said cause and so much of the proceedings as are ma- 
terial and necessary for the review of said cause in the supreme court 
of the Territory of New Mexico. 


S. B. AXTELL, 
Chief Justice Ae. 
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The said plaintiff hereby agrees that the foregoing proposed record 
and bill of exceptions are sufficient and correct, and consents that 
the same may be signed by the judge of said district court. 

LEE & FORT, 
Attorneys for Plaintiff. 


TERRITORY OF New Mexico, County of San Miguel : 


[clerk of the first judicial district court of said Territory within and 
for said county, certify that the foregoing twenty-two pages contain a 
full, true, and perfect transcript of the record as agreed upon in the 
ease lately pending, wherein William B. Crabtree was plaintiff and 
Reuben P. Segrist e al. were defendants, as the same are of record 
in my office. 

Witness my hand and the seal of said court this 9th day of De 
cember, 1854. 


[SEAL. | C. M. PHILLIPS, Clerk. 


44 And afterwards, to wit, on the 13th day of January, 1885, 

there was filed in the clerk’s office of said supreme court the 
said appellants’ assignment of errors; which said assignment of errors 
which said assignment of errors is in the words and figures following, 
to wit: 


Assignment of Errors. 


[In the Supreme Court, Territory of New Mexico. January Term, 
1885. 


WittiAM B. Craptrree, Appellee, 
vs. 


REUBEN P. Secrist et al., Appellants. 


Now come said appellants, by their attorneys, and say that there 
is manifest error in the record and proceedings in this cause, in 
this— 

l. There is no evidence to sustain any verdict against any defend- 
ant other than Segrist. | 

2. There is no evidence to show any demand upon any of the 
defendants for the return of the property before suit was begun. 

3. The court erred in instructing the jury that if they found 
“from the evidence that the plaintiff or the plaintiff and his brother 

purchased the cattle from W. M. Babb or W. T. Babb, and that 
45 he or they gave their promissory notes in payment there- 

for, and the same was accepted by the Babbs, although the 
notes were taken only as conditional payments, yet they would be 
prima facie evidence of payment, and the Babbs whilst holding said 
notes could not proceed to take possession of the said cattle and 
horses as their own; their remedy would be upon the notes or to 
cancel the trade; and if you find from the evidence that said Babbs 


~~ 
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did, under the circumstances just mentioned, take possession of said 
cattle without authority of the piaintiff and dispose of them to the 
defendants you will find for the plaintiff the value of the cattle and 
horses at the time of taking the same, with interest.” (Page 34 of 
record.) 

4. The court erred in instructing the jury thatif they found “from 
the evidence that the plaintiff purchased a portion of the cattle in 
dispute from W.M. Babb, and that he, the said W. M. Babb, executed 
and delivered a bill of sale for the same, and that the cattle was at 
the time scattered on the range, and it being inconvenient or im- 

possible for a manual delivery, the bill of sale would be an 
46 actual delivery whenever found, and if at the time of the de- 

livery of the bill of sale said Babb accepted said Crabtree’s 
notes, payable in one and two years, the said notes would be a pay- 
ment therefor, and the said vendors would have to look to their 
notes for payment.” (Pages 34-5 of record.) 

5. The court erred in instructing the jury that if they found 
“from the evidence that W. T. Babb at a time sold to plaintiff the 
vattle or any of them in the W HTT brand, and that the sale 
was on a credit with conditions and reservations, and that subse- 
quent thereto the plaintiff executed and delivered to said W. T. Babb 
his note in payment therefor, which note was accepted by said W. 
T. Babb, the acceptance of this note by W. T. Babb on account of 
this prior indebtedness is, prima facie, a satisfaction of said debt and 
discharge of said conditions and reservations.” (Page 35 of record.) 

6. The court erred in refusing to instruct the jury that if they 
believed “from the evidence that the cattle in question were agreed 

to be sold to plaintiff, part by W. M. Babb and part by W. L. 
47 Babb, and that in accordance therewith plaintiff was to col- 

lect and hold them on the range, keep up the brands, and 
not sell or move them without permission of Babb, and that the 
title was to remain in the Babbs until they were paid for defendant, 
and that unless the notes given for them were paid the cattle were 
to remain the property of Babb, and that the bill of sale was given 
simply to enable defendant to gather the cattle; and if the jury fur- 
ther believe that the notes were not paid at maturity and have not 
since been paid, but have been surrendered to plaintiffand accepted 
by him, then there was no sale of the cattle such as would prevent 
Babb from retaking possession of the cattle and selling them to Se- 
grist or any one else, in which event the jury should find for the 
defendants.” (Record, pages 56-’7.) 

7. The court erred in denying the motion for a new trial. 

Wherefore said appellants pray that the judgment in this cause 
be reversed, annulled, set aside; and altogether held for nothing, 
and that this cause be remanded to the court below, with directions 

to award a new trial. 
48 CATRON, THORNTON & CLANCY, 
Counsel for Appellants. 


On which said assignment of errors is the following endorsement, 
to wit: 
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William B. Crabtree, appellee, vs. Reuben P. Segrist et al., appel- 
lants. Assignment of errors. Filed in my office this 13th day of 
January, 1885. C. M. Phillips, clerk. 


And be it further remembered that on Monday, the fifth day of 
January, 1885, being the first day of the regular January, 1885, term 
of the supreme court of the Territory of New Mexico, the following, 
among other, proceedings were had, to wit: 


A ppe arance and Order Se tting for Argument. 
Wittram B. Crarrrer, Appellee, 


Us. 215. 
RiuBen P. Secrist et al., Appellants. ( 
Appeal from first district. 


19 Now comes said plaintiff and appellee, by his attorneys, 

Messrs. Lee and Fort, and enters his appearance herein, and 
thereupon it is ordered that this cause be, and hereby is, set for argu- 
ment at the incoming of court on the second Saturday of this term. 


And be it further remembered that on Saturday, January 24th, 
1885, being the eighteenth day of said term of said supreme court, 
the following, among other, proceedings were had, to wit: 


Record Entry of Submission. 


WittiAmM B. Cranrrer, Appellee, ) 


US. . 213 
RevuBpen P. Secrist et al., Appellants. ( 
Appeal from first judicial district, San Miguel county. 


By agreement of said parties, by their respective attorneys, this 
cause is now submitted to the court upon the briefs, assignment of 
errors, and record filed herein, and the court, not being sufficiently 
advised in the premises, takes the same under advisement. 


And be it further remembered that on Friday, May Ist, 
50 1885, being the twenty-fifth day of said term of said supreme 
court, the following, among other, proceedings were had, to 
wit: 
; Appeal from First Judicial District, San Miguel County. 


WiL_iiAM b. Craptreer, Appellee, 
vs. > 213. 


Reuben P. Searist ct al., Appellants. J 


This cause having been argued by counsel and submitted to and 
taken under advisement by the court on a former day of the present 
term, the court being sufhiciently advised in the premises, announces 
its decisfon in accordance with the opinion of the late Associate 
Justice Bell, filed herein, on March 14, 1885, affirming the judg- 
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ment of the court below for reasons set forth in said opinion, Asso- 
ciate Justice Wilson concurring, it is therefore considered and ad- 
judged by the court that the judgment in this cause of the first 


_ Judicial district court within and for the county of San Miguel, 


whence this cause came into this court, be, and the same hereby is, 
affirmed, and that in accordance therewith the said plaintiff 
51 and appellee recover of the said defendants, Reuben P. Segrist, 
William B.Stapp, and Benjamin Stoops, the sum of six thou- 
sand six hundred and thirty-three dollars and four cents, with 
interest thereon from the eleventh day of August, 1884, at the rate 
of six per cent. per annum, together with his costs in this behalf 
expended, as well in the court below as in this court, to be taxed, 
and that he have execution therefor ; and it appearing to the court 
that William B. Stapp and William Robert are securities on the 
appeal bond herein, it is considered by the court that the said Wil- 
liam B. Crabtree recover of said William b. Stapp and William 
Robert, securities as aforesaid, the said sum of six thousand six 
hundred and thirty-thre- dollars and four cents, together with in- 
terest and costs as aforesaid, and that he have execution therefor. 


And be it further remembered that on the 27th day of May, 1885, 

there was filed in the office of the clerk of the supreme court of the 

Territory of New Mexico a writ of error in the above-entitled 

D2 cause, the original of which is hereto attached and is in the 
words and figures as follows, to wit: 


7: 


Copy of Writ of Error. 


UnItTep STATES OF AMERICA, 88: 


The President of the United States to the honorable the supreme 
court of the Territory of New Mexico, Greeting: 

Because that in the record and process and also in the render- 
ing of judgment in the said supreme court of the Territory of New 
Mexico, before you, in a suit between Reuben P. Segrist, Sim. Hol- 
stein, William b. Stapp, Benjamin Stoops,and Frank E. Bell, plain- 
tiffs in error, and William B. Crabtree, defendant in error, a mani- 
fest error has intervened, to the great damage of the said Reuben 
P. Segrist, Sim. Holstein, William B. Stapp, Benjamin Stoops, and 
Frank E. Bell, as by their complaint appears, we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 

justice done to the parties aforesaid, do command you, if 
53 judgment be therein given, that then, under your seal, dis- 

tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington, the present seat of the National Government, 
on the second Monday in October next, in the said Supreme Court to 
be then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
law and customs of the United States should be done. 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 27th day of May, in the year of our Lord 
one thousand eight hundred and eighty-five. 

[ SEAL. | C. M. PHILLIPS, 
Clerk Supreme Court Territory of New Mexico. 


TeRRITORY OF New MEXICO, ss: 
In the Supreme Court. 


I, C. M. Phillips, clerk of the supreme court of the Terri- 
o4 tocy of New Mexico, do hereby certify that the above and 
foregoing is a true and complete copy of a writ of error from 
the Supreme Court of the United States to the supreme court of the 
Territory of New Mexico, in a cause wherein Reuben P. Segrist, 
Sim. Holstiene, William Bb. Stapp, Benjamin Stoops, and Frank E, 
Bell are plaintiffs in error and William Bb. Crabtree is defendant in 
error, and that the said plaintiff in error did, on this day, lodge in 
my office this the said copy of said writ for the said William B. 
Crabtree, defendant in error, pursuant to the provisions of section 
1007 of the Revised Statutes of the United States, it being the pur- 
pose of said plaintiffs in error to have said writ of error operate as a 
supersedeas pursuant to law. 
Witness my hand and the seal of said supreme court of the Ter- 
ritory of New Mexico this 27th day of May, 1885. 


C. M. PHILLIPS, Clerk. 


indorsed: Territory of New Mexicosupremecourt. Reuben 

55 P. Segrist e¢ al., plaintiffs in error, vs. William B. Crabtree, 

defendant in error. Writ of error to supreme court of the 

Territory of New Mexico. Filed May 27th, 1885. C. M. Phillips, 
clerk supreme court Territory of New Mexico. 


And be it further remembered that on the 25th day of May, 1885, 
the following proceedings were had, to wit: 


Order Fixing Amount of Supersedeas Bond. 
Territory oF New Mexico: 
In the Supreme Court. January Term, A. D. 1885. 


Reuben P. Secrist, Sim. Horstine, Wittram B. Stapp, BENJAMIN 
Sroors, and FRANK E. Bex, Plaintiffs in Error, 
v8. 
WitiiAM B. Crasprrer, Defendant in Error. 


In this cause the above-named plaintiffs in error, having sued 
out a writ of error from the Supreme Court of the United 

56 States to this court to review the judgment of this court lately 
and at the present term thereof rendered therein in favor of 

said defendant in error, and application having been duly made to 
this court therefor by said plaintiffs in error, it is ordered that the 
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penalty of the bond in error in said cause so removed to the Su- 
preme Court of of the United States be, and the same hereby is, fixed 
at the sum of fifteen thousand dollars ($15,000.00). It is further 
ordered that upon the execution and filing of said bond within sixty 
days from the rendition of said judgment, with sureties to be ap- 
proved by the honorable chief justice of this court or one of the 
associate judges thereof in case of his absence, and upon the plain- 
tifis in error otherwise complying with the requirements of the 
statutes in such cases made and provided relating to writs of error 
from said supreme courts of the United States, then and thereupon 
all further proceedings upon the judgment of this court in this 
cause shall be stayed until the further order of the Supreme Court 
of the United States in that behalf. 
57 [t is further ordered that responsible sureties, residents 
of the Territory of New Mexico and‘acceptable to the judge 
approving said bond in error, shall be received and accepted. 
Dated this 25th day of May, A. D. 1885. 
S. B. AXTELL, 


Chief Justice Supreme Court of the Territory of New Mexico. 


And afterwards, on, to wit, the 27th day of May, 1885, there was 
filed in the office of the clerk of the supreme court of the Territory 
of New Mexico an affidavit of value, which is in words and figures 
as follows, to wit: 


A fidavil of | ‘alue. 


TerRRITORY OF New Mexico, | | 
+ , v ved « 
County of Santa Fé, | 


In the Supreme Court of the Territory of New Mexico. 


Revupen P. Secrist, Sim. Houstine, Wittiam B. Starr, BENJAMIN 
Sroops, and FRANK E. Bett, Plaintiffs in Error, 
is 


WitutiaM B. Craptrrer, Defendant in Error. 


Reuben P. Segrist, being duly sworn, deposes and says that he is 
one of the plaintiffs in error in the above-entitled cause, and 
58 that the value of the property in controversy in said cause 
exceeds the amount of five thousand dollars exclusive of 
costs and fees. 
R. P. SEGRIST. 


Subscribed and sworn to before me this 27th day of May, 1885. 
[SEAL. ] C. M. PHILLIPS, 


Clerk Supreme Court, Territory of New Mexico. 


Endorsed : Reuben P. Segrist et al., plaintiffs in error, vs. William 
B. Crabtree, defendant in error. Affidavit of value. Filed May 
27th, 1885. C. M. Phillips, clerk supreme court, Territory of New 
Mexico. 
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And afterwards, on, to wit, the 6th day of June, 1885, there was 
filed in the office of the clerk of the supreme court of the Territory 
of New Mexico a supersedeas bond in the above-entitled cause, which 
is in words and figures as follows, to wit: 


Supersedeas Bond. 


Know all men by these presents that we, Reuben P. Segrist, 
a9 William B. Stapp, and Benjamin Stoops, as principals, and 
A. H. Whetstone and C. D. Bonny, as sureties, are held and 
firmly bound unto William B. Crabtree in the full and just sum of 
fifteen thousand dollars ($15,000), to be paid to the said William B. 
Crabtree, his certain attorney, executors, administrators, and assigns ; 
to which payment, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jointly and severally, by 
these present. 

Sealed with our seals and dated this 30th day of May, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at a term of the supreme court of the Territory of 
New Mexico in a suit depending in said court between Reuben P. 
Segrist, Sim. Holstine, William B. Stapp, Benjamin Stoops, and Frank 
IX. Bell, plaintiffs’ in error, and William Bb. Crabtree, defendant in 
error, judgment was rendered against the said Reuben P. Segrist, 
Sim. Holstine, William Bb. Stapp, Benjamin Stoops, and Frank E. 

Bell, and the said Reuben P. Segrist, Sim. Holstine, William 
60 B. Stapp, Benjamin Stoops, and Frank E. Bell having ob- 

tained their writ of error from the Supreme Court of the 
United States, and filed a copy thereof in the clerk’s office of said 
court, to reverse the judgment in the aforesaid suit, and a citation, 
directed to the said William B. Crabtree, citing and admonishing 
him to be and appear at the Supreme Court of the United States to 
be holden at Washington, in the District of Columbia, on the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Reuben P. Segrist, Sim. Holstine, William B. Stapp, Benjamin 
Stoops, and Frank E. Bell shall prosecute its said writ of error to 
effect and answer all damages and costs, including just damages for 
delay, if they fail to make good their plea, then the above obligation 
to be void; else to remain in full force and virtue. 

R. P. SEGRIST. SEAL. | 
BENJAMIN STOOPS. [ SEAL. 
A. H. WHETSTONE. |[seat. 
C. D. BONNEY. SEAL. 
WM. B. STAPP. SEAL. 


Sealed and delivered in presence of— 


PRANK H. LEA. . 


ae Se 
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61 The above bond in error, and the same to operate asa 


supersedeas, is this day approved by me at Springer, New 
Mexico. 
Dated Sept. 25th, 1885. 
WM. A. VINCENT, 


Chief Justice, &c. 


Unitrep SraTes oF AMERICA, } 
Territory of New Mexico, { ™ 
We, A. H. Whetstone and C. D. Bonney, being duly sworn, depose 
and say and each for himself saith that he is worth the sum of 
fifteen thousand ($15,000.00) over and above all his just debts and 
liabilities. 
C. H. WHETSTONE. 
C. D. BONNEY. 


Subscribed and sworn to before me this 30th day of May, 1885. 
[ NOTARIAL SEAL. | ' FRANK H. LEA, 
Notary Public. 


Endorsed: Reuben P. Segrist et a/., plaintiffs in error, vs. William 
B. Crabtree, defendant inerror. Bond todefendant inerror. Filed 
June 6th, 1885. C. M. Phillips, clerk. 


Supreme Court, Territory of New Mexico. 
62 THe Unirep States OF AMERICA, 88: 


To William Bb. Crabtree, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the Territory of New Mexico, 
wherein Reuben P. Segrist, Sim. Holstine, William B. Stapp, Benja- 
min Stoops, and Frank E. Bell are plaintiffs in error and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiffs in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Samuel b. Axtell, chief justice of the su- 
preme court of the Territory of New Mexico, and the seal of said 
court, the 25th day of May,in the year of our Lord eighteen hun- 
dred and eighty-five. 

[Seal Supreme Court, Territory of New Mexico. ] 
S. B. AXTELL, 
Chief Justice of the Supreme Court of the 
Territory of New Merico. 


62) I hereby acknowledge service of the within citation, through 
the post office, on the 16th day of September, A. D. 1885. 
W. D. LEE, 
Attorney for Plaintiff in the Judgment, W. B. Crabtree. 
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[Endorsed:] 213. ‘Territory of New Mexico, supreme’ court. 
Reuben P. Segrist et a/., plaintiffs in error, vs. William B. Crabtree, 
defendant inerror. Citation. Filed Sept. 16th, 1885. C. M. Phil- 
lips, clerk supreme court, Territory of New Mexico, 


635 And afterwards, on, to wit, the 16th day of September, 1885, 

there was filed in the office of the clerk of the supreme 
court of the Territory of New Mexico a citation in the above-enti- 
tled cause, the original of which, with the endorsements thereon, is 
hereto attached, and is in words and figures as follows, to wit: \ 


The United States of America to William B. Crabtree, Greeting : 
You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant toa writ of error filed in 
the clerk’s oftice of the supreme court of the Territory of New Mexico, 
wherein Reuben P. Segrist, Sim. Holstein, William B. Stapp, Ben- 
jamin Stoops, and Frank E. Bell are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ 
64 of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 
Witness the Honorable Samuel B. Axtell, chief justice of the su- 
preme court of the Territory of New Mexico, and the seal of said 
court, the 25th day of May, in the year of our Lord eighteen hun- 
dred and eighty-tive. 
[SEAL. | S. B. AXTELL, 
Chief Justice of the Supreme Court of the 
Territory of New Mexico. 


I hereby acknowledge service of the within citation through the 
post office on the 16th day of September, 1885. 
W. D. LEE, 
Attorney for the Plaintiff in the Judgment, W. T. Crabtree. 


Endorsed: Reuben P. Segrist et al., plaintiffs in error, vs. William 
B. Crabtree, defendant in error. Citation. Filed Sept. 16th, 1885. 
C. M. Phillips, clerk supreme court, Territory of New Mexico. 


65 And heretofore, on, to wit, the 14th day of March, 1885, 

there was filed in the office of the clerk of the supreme court 
of the Territory of New Mexico the opinion of the judges of said 
court in said cause, a copy of which is hereunto annexed in accord- 
ance with the amendment to rule 8th of the Supreme Court of the 
United States, to be herewith transmitted, which is in words and 
figures as follows, to wit: 


- 
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66 Opinion of Supreme Court of New Mexico. 
TERRITORY OF New Mexico: 
Supreme Court. January Term, A. D. 1885. 


Witiiam B. Craptrer, Appellee, 
Us. 
RevuseN P. Secrist et al., Appellants. 


Appeal from the district court for the county of San Miguel. 


BELL, J. : 

This is an action in trover brought to recover the value of certain 
cattle claimed to belong to appellee, the plaintiff in the court below, 
and unlawfully taken from him and converted by defendants to their 
own use. The facts of the case are briefly as follows: In 1880 the 
plaintiff bought of one Babb the remnant, as it is termed in the 
record, of the latter’s herd of cattle, then to be found on certain 
ranges in Texas. The plaintiff came after said cattle and secured 
them. 

At the time of making this agreement plaintiff gave Babb notes 
for the amount agreed upon as the purchase-money and received 

from Babb a bill of sale for the cattle. Thereafter plaintiff 
7 secured and took possession of the cattle, but how many head 

there were does not appear from the evidence in the record 
before us. 

The only serious contention in the evidence is as to whether this 
transaction was an absolute or merely a conditional sale, the plain- 
tiff insisting and giving evidence tending to show that the sale was 
absolute, accompanied by a bill of sale absolute on its face, and by 
delivery of possession of the cattle as fast as they could be secured 
by him, and that his notes were given in full satisfaction. 

These notes consist of two promissory notes, each for the sum of 
eight hundred dollars, one payable in September, 1881, and the 
other in September, 1882. The defendants, however, insist and 1n- 
troduced evidence tending to show that the sale was conditional 
upon the payment of the notes at maturity, it being agreed between 
the plaintiff and Babb that the title to the cattle should remain in 
the latter until the notes were paid, and that if not paid when due 

he might assert his title and resume possession of the cattle. 
68 After the cattle were secured by the plaintiff he drove them 

from the range in Texas upon which they had been found 
by him into Lincoln county, New Mexico. 

The notes were not paid at maturity, and thereafter, in January or 
February, 1882, Babb undertook to sell the cattle to the defendants. 
He sent his son, armed with a power of attorney, to take possession 
of the cattle. This son, accompanied by the defendants or some of 
them, went on the range in New Mexico, where the cattle were being 
herded in connection with other cattle belonging to the plaintiff, in 
charge of an employee of the plaintiff, and took possession of them 
and sold them to the defendants. 
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It does not appear that this employee of the plaintiff had any au- 
thority to give up the possession of the cattle. No exceptions what- 
ever to the evidence are contained in the record, and while interest- 
ing questions might have been presented as to the propriety of 
admitting parol testimony tending to contradict the ter.as of the 

bill of sale, and to change it from a bill of sale absolute to a 
(Ff) conditional one or from a bill of sale from Babb to Crabtree 

into a chattel mortgage from Crabtree to Babb, and as to the 
identity of the cattle taken by defendants with cattle transferred by 
Babb to plaintiff, and as to Babb’s right to take the enforcement of 
the condition of the sale. even if proved, into his owl hands, and 
to take the cattle from the plaintiffs possession without any legal 
proceeding, and as to the right of Babb or his agent to take posses- 
sion of the cattle, sell them, and appropriate the entire proceeds to 
his own use, when at most all that could be claimed upon the de- 
fendants’ theory of the case would be that he had such a lien upon 
the property as would authorize him to take and sell it for the pur- 
pose of recovering back payment for the cattle, as was reserved by 
the bill of sale—we are now confined by the record to certain ex- 
ceptions to the charge as given and to refusals to charge as requested. 

The only other points to which our attention has been called by 

the appellants are assignments of error to the effect that there 
70 is no evidence to sustain the verdict against any defendant 

other than Segrist, and that there is no evidence of a demand 
before suit. 

[t does not appear that either of those points was raised or insisted 
upon at the trial. and we are therefore of opinion that they cannot 
now — presented and urged before us. The general rule that only 
such assignments of error can be presented to the appellate court 
as were brought to the attention of the trial judge, so as to permit 
of their correction by him, is strengthened in this Territory by the 
statutory provision, that “no exception shall be taken 1n an appeal 
to any proceeding in the district court except such as shall have 
been expressly decided in that court.” Prince’s Laws, sec. 5, p-. 
68, ’9. 

The record discloses an exception to the giving of plaintiff’s 
second request to charge, but this exception appears to be now 
abandoned by its omission from the assignments of error; aside 
from this, we think the request was properly given. The following 

instructions and refusals to charge are, however, properly 
7] before us, being presented both by the record and the assign- 

ment of errors. “If you find from the evidence that the 
plaintiff or his brother purchased the cattle from W. M. or W. T. 
Babb, and that he or they gave their promissory notes therefor, and 
the same were accepted by the Babbs, although the notes were 
deemed only as conditional payment, yet that would be prima facie 
evidence of payment, and the said Babbs, while holding said notes, 
could not proceed to take possession of the said cattle and horses as 
their own ; their remedy would be upon the notes or to cancel the 
trade; and if you find from the evidence that said Babbs did under 
the circumstances just mentioned take possession of the said cattle, 
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without the authority of the plaintiff, and disposed of them to the 
defendants, you will find for the plaintiff in the value of the cattle 
and horses at the time of taking the same, with interest.” We think 
this instruction was proper. It cannot be contended that Babb had 
the right to both retain the notes and also take possession of the 


property. 
He could not affirm the sale by retaining the notes and 
72 the cause of action merged in them—that is, the considera- 


tion for the cattle—and at the same time seek to re-cind and 
abrogate the contract of sale by asserting his title to and taking 
possession of the cattle. 

Error is assigned upon the giving of the plaintiff's fourth request 
to charge, which is as follows: 

“If you believe from the evidence that the plaintiff purchased a 
portion of the cattle in dispute from W. M. Babb, and that he, the 
said W. M. Babb, executed and delivered a bill of sale for the same, 
and that the cattle were at the time scattered on the range, and it 
being inconvenient or impossible for a manual delivery, the bill of 
sale would be an actual delivery whenever found; and if, at the 
time of the delivery of the bill of sale, said Babb accepted said Crab- 
tree’s notes, payable in one and two years, the said notes would be 
a payment therefor, and the said vendors would have to look to 
their notes for payment.” 

This instruction proceeds upon the theory that the sale from 
Babb to plaintiff was an absolute one, a theory as to which the evi- 

dence is conflicting, but one which the jury would have been 
73 fully warranted in finding; and if the jury found that the 

sale was absolute, and without any condition for the return 
of the cattle, Babb’s only right against the plaintiff would be for 
the purchase-money. 

The plaintiff's fifth request to the court to instruct the jury is 
also assigned as error. It is as follows: 

“Tf the jury find from the evidence that W. T. Babb at the time 
sold the cattle or any of them to plaintiff in the‘ W HI T’ brand, 
and that the sale was on credit, with reservations, and that soon 
thereafter the plaintiff executed and delivered to the said W. T. 
Babb his note in payment therefor, which note was accepted by said 
W. T. Babb, the acceptance of this note by said W. T. Babb on ac- 
count of this prior indebtedness is prima facie satisfaction of the said 
debt and the discharge of the said conditions and reservations.” 
We think that this instruction was proper. The giving and accept- 
ance of a note is prima facie evidence of a settlement between the 
parties of the differences between them growing out of the transac- 

tions with which it is connected. In Massachusetts it 
74 was formerly held that the taking of a note was to be regarded 

as an absolute payment and discharge of the debt. Thacher 
vs. Dinsmore, 5 Mass., 299; Whitcomb vs. Williams, 4 Pick, 228. 
This was doubtless for the reason that the maker might be called 
upon to pay not only the vendor of the goods for which the note 
was given but also a possible innocent holder of the note, who had 
taken it for a valuable consideration; but now in that State, and 
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we think generally, the rule is that it is only to be treated as a pre- 
sumption of payment, which may be rebutted. Butts vs. Dean, 2 
Metc., 76. And while now, doubtless, unless otherwise agreed upon 
between the parties, a note is to be regarded as presumption of pay- 
ment, the creditor may proceed upon the original cause of action 
upon failure by the debtor to pay the note, yet acceptance of a note 
is certainly to be regarded as a waiver of any lien upon the property. 
“The vendor waives his lien by taking from the buyer a bill of ex- 
change or other security, payable at a different date.” Benjamin on 
Sales, sec. 1185. 
5 “The vendor’s lien is abandoned when he makes a delivery 
of the goods to the buyer.” Jid., sec. 1186. 
In this case Babb could not both accept and retain the notes and 
at the same time insist upon the performance of the conditions 
which they were given to obviate. 

Error is assigned because the court refused to give to the jury the 
first instruction asked for by the defendants, which is as follows: 

“If the jury believe from the evidence that the cattle in question 
were agreed to be sold to plaintiff by W. M. Babb or by W. I. Babb, 
and that in accordance therewith plaintiff was to collect and hold 
them on the range, keep up the brands, and not sell or move them 
without permission of Babb, and that the title was to remain in the 
Babbs until they were paid for by the defendants, and that unless 
the notes that were given for them were paid the cattle were to re- 
main the property of Babb, and that the bill of sale was simply 
given to enable the defendant to gather the cattle; and if the jury 

further believe that the notes were not paid at maturity and 
76 have not since been paid, but have been surrendered to plain- 

tiff and accepted by him, then there was no sale of the cattle 
such as would prevent Babb from retaking possession of the cattle 
and selling them to Segrist or any one else; in which event the jury 
should find for the defendant.” 

This request was properly refused, as it was based upon a state of 
facts not supported by the evidence in the case. There is nothing 
in the testimony showing such a surrender of the notes by Babb as 
would avail the defendants in this suit. The only evidence on the 
subject is that the notes were handed to the plaintiff by Babb in 
June, 1884, more than two years after the taking by the defendant 
of the cattle in question and two years after this suit was com- 
menced. 

Certain portions of the instructions given by the court of its own 
motion were also excepted to, but we think that although certain 
isolated paragraphs taken by themselves may be open to criticism, 


os 
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they are fully cured by subsequent observations. The whole tone . 


and purport of the charge is certainly as favorable to the 
defendants as they could ask or expect. In fact, it leaves 
fully to the jury the only disputed question in the case, 
namely, was the transaction between Babb and the plaintiff an ab- 
solute and irrevocable or a conditional and revocable sale and trans- 
fer of the cattle, and instructed them that if they found the sale to 
have been an absolute one they should render a verdict for the 
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plaintiff, and if they found the sale to have been a conditional one 
their verdict should be for the defendant. 

This was in effect the whole case, and we think it was very fairly 
left to the jury. The defendant’s position was most strongly and 
favorably presented in their second request to charge, which was 
given by the court, and is as follows: “If the jury believe from the 
evidence that the titie remained in Babb until the notes were paid, 
and that said notes were not paid on the day of maturity or at any 
time since, then Babb had a right to retake the cattle and sell them 

to others, and if he did so and sold them to Segrist, the jury 
75 should find the defendants not guilty. This, cert: ainly, was 
the most favorabie view which the jury could possibly be per- 
mitted to take of the transaction We do not think that the evidence 
would have justified them in taking sucha view ; but the court left 
it to them to do so, and certainly the defendants cannot complain. 
Taken as a whole, we do not think the charge can be said to have 
misled the jury or in any = ner prejudiced the defendants so as 
to justify a new trial. The judgment should be affirmed, and it is 
SO ordered. 
BELL, A. J. 
I coneur. 
WILSON, A. J. 


Unirep States oF America, Territory of New Mexico : 


I, C. M. Phillips, clerk of the supreme court of the Territory of 
New Mexico, do hereby certify that the above and foregoing is a 
true and comple te copy of the record of proceedings had, judgment 
given, and opinion filed in the cause herein mentioned as the same 

now appears remaining in my office. 
79 In witness whereof I have hereunto subscribed my name 
and affixed the seal of the supreme court of the Territory of 
New Mexico, at Santa Fé, this third day of October, 1885. 
[Seal Supreme Court, Territory of New Mexico. ] 


C. M. PHILLIPS, Clerk. 
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Revusen P. Seerist, Sim Ilow- —) 
sTiINnE, Witutam L. Starr | 
AND BENJAMIN SrToopPs, | Error to Supreme Court of 
Plaintiffs in Error, } the Territory of New 
v8, Mexico. 
Wiruiasm Bb. Cranrrer, 
Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


STATEMENT OF THE CASE. 

This writ of error was sued out to reverse a judgment 
entered by the Supreme Court of the Territory of } ew 
Mexico in favor of the defendant in error, who was the 
plaintiff below, in action of trover brought against the de 


fendants in error and Frank E. Bell. to recover the value 


of some five hundred and thirty-five head of range cattle. 


and seven horses, which said plaintiff below « laimed as his 


own and which he averred the defendants in error had con 


verted to their own use. 
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The facts on which said ownership was claimed and 
conversion averred appears in the bill of exceptions, which 
contains all the evidence, and are as follows: 

in 1879 defendant in error, Wm. B. Crabtree, pur 
chased in Texas, of W. I. Babb, forty-six head of range 
cattle and four horses on credit. Said Crabtree claims 
that this sale to him was absolute and unconditional. Said 
Babb claims it was conditional and that the title to the cat 
tle was to remain in him, Babb, until they were paid for. 

In 1880, near the time for the payment for said cattle, 
said Babb called on said Crabtree for some money, who 
told him that he had no money, that he would give him his 
note, so he, Babb, could get the money from his, Babb’s, 
father. Thereupon said Crabtree gave said Babb his note 
for $50. .50, which was never paid. Said Babb claims that 
said note was accepted with the express agreement that if 
it was not paid said cattle were to go to his father. This is 
denied by said Crabtree. Whether this note was negotiable 
or not, does not appear. (R. p. 15.) 

And in 1880 said defendant in error, Crabtree, aid 
his brother purchased in Texas of Wm. M. Babb, father of 
said W. |. Babb, some three hundred head of cattle and 
horses scattered on the range, to be collected by the Crab 
trees, they receiving a bill of sale therefor and giving to 
said Wm. M. Babb their two promissory notes, each for 
$500, payable one in September, 1881, and the other in 
September, 1882; neither of which was ever paid, nor any 
part thereof. It does not appear whether these notes were. 
or were not, negotiable. 

[In the spring of IS8L said Wm. B. Crabtree bought 
out the interest of his brother in said cattle and horses. It 


is claimed by the defendant in error that said sale of said 
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stock to him was absolute and unconditional, and by said 
Wim. M. Babb that the title to the cattle and horses was to 
remain in him until said notes were paid, and that said bill 
of sale was not given to pass title, but to enable the pur 
chasers to collect the cattle on the range. 

In January, 1882, ne payment having been made on 
any of said notes, said Wm. M. Babb, the defendant in 
error, sent his son, said W. I, Babb, to New Mexico, where 
said stuck was then herded, who took with him said notes 
and a power of attorney from his father to take possession 
of said cattle and horses. 

Said W. I. Babb found said stock in charge of Wm. 
Carter, an agent of said Crabtree. Babb spoke to Carter, 


> 


und said: ‘l guess you know what my business is.’’ Car- 

ter said, *‘] have been looking for you for some time.” 

Babb said then, **] have come for a settlement,’’ and Car- 

ter replied, **I have not got the money.” Thereupon said 

sabb took possession of the cattle and horses in question, 
and soon after sold them to the plaintiff in error, Reuben 

P. Segrist, for four thousand seven hundred and fifty dol- 

lars, and returned said notes to his father. 

The defendant in error further claims that said Se- 
grist subsequently sold the cattle in question to “Stapp & 
Stoop,” or Stoop & Stapp,” based on evidence given by 
him as follows: 

‘*Tsaw some of them (the cattle in question). I drove 
from Salt Fork to New Mexico, at Las Conchas, in 
possession of Stapp & Stoop. They said they had 
bought and paid for them, that is, those I saw, I did 
not see all of them. I met Mr. Segrist * * in 
September, 1882, . as well as I can re- 
member he said he sold the cattle to Stapp & Stoop.”’ 

(R. p. ). 


{ 


‘*T saw cattle there [ bought of Brogden, in possession 


of Stapp & Stoop. : . [ don’t know if Stapp 
W& Sto p Lb sucht “all the cattle brought tO New Mexi 
CO.” ‘er }). aL 

‘T sold Lyneh sixty-four head of OU brand; they 
were calves This isthe Brogden brand: DOW | 
think | saw some of that brand in the possession Ot 
Stapp & Stoop. TI saw LIN cattle with Stapp & Stoop; 


don’t know how many. I[ saw some, but not half a 
dozen; I think I saw two.’ (Ik. p. 10). 

‘I b pucht twenty two head from young Babb. 

. The twenty two or twenty three head had the OD 


brand; saw some in the possession of Stapp & Stoop. 


No Christian names appear in the evidence, nor any 


hing to indicate the persons that constituted said firms. 


SUIT BROUGHT. 


Such being the admitted facts, and the disputed mat 


fers, the cl fendant in error brought his said uction 1 tro 
rer against Reuben P. Segrist. Sim. Hlolstine, William B. 


Stapp, Benjamin Stoops and Frank E. Bell, averring, 
unong other things, a joint act of conversion and demand 
hetore suit. All the defendants. except said Bell. tiled 
pleas of not guilty, on which issue was joined. After which, 
and before the trial, said W. M. Babb returned said notes 
to his said son, W. I. Babb, who, on the 2d day of June, 
I884, returned them to said defendant in error, saying: 
** This is the first opportunity I have had of giving you 
vour notes,”’ to which the defendant in error responded: 
* All right.” (KR. p. 18.) 

No evidence whatever was given or offered as to the 


defendant Llolstine. nor any tending to prove a demand 
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made on any of the defendants before suit brought; nor any 
evidence tending to prove a joint act of conversion by all 
of the defendants, or any act of conversion by any of 
them, except by the defendant Segrist, unless said evi 
dence as to “Stapp W Stoop,”’ quoted above, can be con 
sidered evidence against the defendants, or some of them. 

The piaintiffin error gave evidence as to said matters 
in dispute, tending to prove that both said sales of cattle 
and horses, first by W. |. Babb to him in 1879, the second 
to him and his brother by W. M. Babb in 1880, were ab 
solute and uneonditional. 

Ile also guve to the jury the evidence quoted above on 
pages 3 and 4, under the presumed supposition that it tended 
to prove a conversion of said cattle by the defendants, Will 
iam Bb. Stapp and Benjamin Stoops, by a purchase of the 
same from the said Reuben P. Segrist. 

The defendants in error gave evidence as to the mat- 
ters in dispute, tending to prove that the said sale of cattle 
and horses in 1879, and also said sale in 1880, were condi 
tional, that the title to the cattle and horses were, by ex 
press agreement, to remain in the vendors until paid for, 
that the bill of sale given by W. M. Babb in 1880, was 
not given to pass title, but to serve as authority to the 


Crabtrees to gather said cattle on the range. 


TRIAL IN THE DISTRICT COURT. 


The cause coming on for trial, the undisputed facts 
were proved to be as above stated, and evidence was given 
tending to prove the matters in dispute by the defendant 
in error to be as claimed above by him, and by the defend- 


ants below to be as claimed above by them. And the evi 
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dence being closed, the Court at the request of the plaintifi 
below, instructed the jury as follows: 


— 


9 If the jury find from the evidence that the cattle and 


horses in question belonged to the plaintiff, Crabtree, 
and the same came into the possession of the defend- 
ant without the consent or authority of the plaintiff, 
and that the defendants converted them to their own 
use, you will find for the plaintiff and assess his dam- 
ages at the value of the property at the time of taking 
and converting the same, with interest. 
3. If you find, from the evidence, that the plaintiff or 
the plaintiff and his brother purchased the cattle from 
W. M. Babb or W. T. Babb, and that he or they gave 
their promissory note in payment therefor, and the 
same was accepted by the Babbs, although the notes 
were taken only as conditional payments, yet they 
would be prima facie evidence of payment, and the 
» said Babbs, whilst holding said notes, could not pro- 
ceed to take possession of the said cattle and horses 
as their own. Their remedy would be upon the notes 
or to cancel the trade, and if you find, from the evi 
dence, that said Babbs did, under the circumstances 
just mentioned, take possession of said cattle without 
authority of the plaintiff and dispose of them to the de 
fendants, you will find for the plaintiff the value of 
the cattle and horses at the time of taking the same, 
with interest. 
t. If you find, from the evidence, that the plaintiff 
purchased a portion of the cattle in dispute, from W. 
M. Babb, and that he, the said W. M. Babb, executed 
and delivered a bill of sale for the same, and that the 
cattle were at the time scattered on the range, and it 
being inconvenient or impossible for a manual deliv- 
ery, the bill of sale would be an actual delivery when 


ever found; and if, at the time of the delivery of the 
bill of sale, said Babb accepted said Crabtree’s notes, 
payable in one and two years, the said notes would 
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be a payment therefor, and the said vendors would 
have to look to their notes for payment. 

5. If the jury find, from the evidence, that W 
Babb at a time sold to plaintiff the cattle or any of 
them in the WHIT brand, and that the sale was on a 
credit, with conditions and reservations, and that sub 
sequent thereto the plaintiff executed and delivered to 
said W. [. Babb his note in payment therefor, which 
note was accepted by said W. 1. Babb, the accept 
ance of this note by W. I. Babb on account of this 
prior indebtedness is prima facie satisfaction of said 
debt and discharge of said conditions and reserva 
tions. RK. p. 25. 


To each of said instructions the defendants objected. 


their objections were overruled and exceptions taken. 


The defendants below then requested the Court to 


give the following instructions to the jury, to-wit: 


l. 


It the jury believe, from the evidence, that the cattle 
in question were agreed to be sold to plaintiff, part by 
W. M. Babb and part by W. L. Babb, and that in ac 
cordance therewith plaintiff was to collect and hold 
them on the range, keep up the brands, and not sell 
or move them without permission of Babb, and that 
the title was to remain in the Babbs until they were 
paid for by defendants, and that unless the notes 
given for them were paid and the cattle were to re. 
main the property of Babb, and that the bill of sale 
was given simply to enable defendants to gather the 
rattle, and if the jury further believe that the notes 
were not paid at maturity and have not since been 
paid, but have been surrendered to plaintiff and been 
accepted by him, then there was no sale of the cattle 
such as would prevent Babb from retaking possession 
of the cattle and selling them to Segrist or any one 
else; in which event the jury should find for the de 
fendants. 
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[f the jury believe, from the evidence, that the title to 
the cattle remained in Babb until the notes were paid, 
and that said notes were not paid at maturity or at 
any time since, then Babb had a right to retake the 
cattle and sell them to others, and if he did so and 
sold them to Segrist the jury should find defendants 
not guilty. 

If the jury believe, from the evidence, that the bill of 
sale in evidence was not given to pass the absolute 
title, but simply to enable plaintiff to gather the cattle 
with, and that it was agreed that the cattle were to re 
main as property of Babb until paid for according to 
the terms of the notes, and that the bill of sale was 
not a consummation of the contract, but merely a cir 
cumstance put into the contract so as to gather the 
cattle, it must not be considered as transferring the 
title of the cattle. 

If the jury believe, from the evidence, that plaintiff 
did not have absolute title to the cattle in question and 
that, contrary to the agreement with Babb, he moved 
them from their range in New Mexico, and _ that 
plaintiff had, in accordance with the agreement, failed 
to pay either of the said notes when due, then Babb 
had the right to retake the cattle and sell them, and 
in that case the jury should tind the defendants not 
guilty. 

If the jury believe, from the evidence, that the plain 
tiff agreed to purchase the cattle and was to retain 
them on the range and keep up the brands, and that 
the title of the cattle remained in Babb. and that after 
default of one of the notes Babb had the right to re- 
take the cattle, and that plaintiff branded other cattle 
with the same brands and mixed them in with the 
herd so that they could not be distinguished from the 
Babb cattle, then Babb would have the right to take 
all the cattle he could not distinguish and sell them. 
he being responsible therefor to plaintiff. 
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“#. Ifthe jury believe, from the evidence, that the Carters 
were in charge of the cattle in question, and that they 
were the agents of plaintiff with reference to said cat- 
tle, and had the right to settle any claims with refer 
ence to them, and that they turned over said cattle to 
settle the claims of the Babbs, then the jury should 
find tor the defendants. 

A promissory note is never considered as payment un 


= 


less it is taken absolutely as payment; if there be any 
agreement that a note is not to be considered payment 
if unpaid at maturity, then it Is no payment; but the 
payment of the note only will be the payment of the 
original claim, and in such case the original contract 
will remain independent of the notes. 

€. If the jury believe, from the evidence, that the cattle 
in question were liable for the payment of the notes, 
and that plaintiff, contrary to his agreements removed 
them from Texas and did not pay the notes, and that 
when the notes fell due and Babb applied to the agent 
of the plaintiff in charge of the cattle for a settlement. 
that that agent voluntarily turned over the cattle, then 
you must find for the defendants. (R. pp. 24, 25.) 
All these instructions were given except the first, 

which the court refused to give, to which refusal objection 

was made by the defendants below, which was overruled 

by the court, and an exception taken. 
Then the court of its own motion gave the jury the 

following instructions, to-wit: 

“Gentlemen of the Jury: The facts to be found from the 
evidence by you are, principally— 

‘First. Who was the owner of the stock taken fron 
the Carters by Babb?” 
‘Second. What was the value of said stock ? 

If you find that the stock was the property of plaintiff 
Crabtree you will find a verdict in his faver for the 
value of the cattle, with interest from the time Babb 
took possession of them, at the rate of six per cent.” 
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“Tf, however, you believe from the evidence that the 
stock delivered to Babb or taken by him trom Carter 
belonged to him or to him and his father or either of 
them, you will tind a verdict for detendant. Unless 
you find from the evidence that Carter was the agent 
of Crabtree for the purpose of selling or disposing of 
his cattle, any delivery to him te Babb would not bind 
Crabtree.” 

The court also instructs you that a bargain and sale 
of personal property, accompanied by delivery divests 
fhe vendor of any lien for payment, unless such lien 
is secured by chattel mortgage or by agreement be 
tween the parties. 

“If you find from the evidence that Babb sold and 
delivered the stock on the range and took promissory 
notes in payment, this would be an absolute, uncon 
ditional sale and Babb could not retake stock. Babb’s 
remedy in such case would be by suit to colleet what 
might be due him upon said notes.” 

“Should you find from the evidence that Carter had 
authority from Crabtree to settle his debts and to sell 
and dispose of his cattle, and you also find that he de. 
livered said band of cattle in payment of said notes, 
and was authorized to do so, you will find for the de- 
fendants.”’ 

“This contention is one of fact ratherthan law. The 
dispute arises as to the true character of an agree- 
ment.” 

“ The agreement is just what the parties intended 
to make it. What did the parties intend when they 
made the agreement? Did not the Babbs intend to 
vet some twenty-one or twenty-two hundred dollars 
and Crabtree intend to get a brand of cattle‘ Did the 
Babbs intend to reserve a vendor’s lien for this sum 
of money? This they could do by an agreement to 
that effect. If vou believe from the evidence that 
there was an agreement that upon failure to pay -for 
these cattle the Babbs might take them whenever they 
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found them, vou would be justified in finding defend. 

ants not guilty; but if you £nd that Babbs simply 

had a vendor's lien for the purchase-money, then they 
could not enforce the lien in this way, and you must 
find for plaintiff.” 

“ If they seek to enforce a vendor's lien it should be 
done in court, so that the surplus, if there was any 
might be properly distributed. If your verdict is for 
defendants it will be not guilty; if for plaintiff you 
will find the value of the cattle, with interest on the 
sum from the time they were taken. The cattle were 
found in this Territory, and the suit is properly 
brought here.”’ 

And te these instructi i the defendants below ob 
jected, their objection wis overruled, and Al exception 
taken. 

The jury having been instructed as above, rendered a 
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verdict in which they ** found the defendant guilty” with 
out specifying which one of the defendants was the guilty 
one, amd assessed the plaintiff's damages at $6633.04. 

No dismissal of the suit or other disposition of it was 


ever made as to any of the other defendants. 
MOTION FOR NEW TRIAL. 


The verdict having been rendered as above, a motion 
yas made for a new trial on the following grounds, to-wit: 
* First. Because the verdict is against the evi 
dence, and because there is an entire failure of evi 
dence upon material points necessary to be proven , 
‘Second. Because the court errcd in admitting 
improper e\ idence offered by plaintiff and objected to 
by defendants and refusing proper evidence offered 
by defendants.” 
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“Third. Because the court erred in refusing proper’ 
instructions offered by defendants and used improper 
instructions asked by plaintiff and objected to by de- 
fendants.”’ : 
‘*Fourth. Because the judge erred in his charge 
to the jury and misstated the law and so shaped his 
charge that it was calculated to mislead the jury and 
did mislead them, because the damages are excessive.’ 
This motion was overruled and judgment entered for 
the plaintiff below, against three of the defendants below, 
towit: Reuben P. Segrist, William B. Stapp and Benja 


min Stoops for $6633.04. 


APPEAL TO THE SUPREME COURT OF 
NEW MEXICO. 


The defendants below appealed from said judgment 
of the District Court to the Supreme Court of New Mex 
ico, assigning as errors the first six of the assignment of 
errors below, and a seventh based on the court’s refusal to 


grant the motion for a new trial. 


AFFIRMANCE OF JUDGMENT BY THE 
SUPREME COURT. 


The Supreme Court aftirmed the judgment of the Dis 
trict Court for reasons stated in its opinion fornd in the 
record pp. 87—41, from which the cause was brought here 


by writ of error. 
ASSIGNMENT OF ERRORS. 


The plaintiffs in error respectfully present to this 


court the following assignment of errors. 
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1. There is no evidence to sustain any verdict against 
any defendant other than Segrist. 

2. There is no evidence to show any demand upon 
any of the defendants for the return of the property be- 
fore suit was begun. 

3. The court erred in instructing the jury that if they 
found ‘from the evidence that the plaintiff or the plaintiff 
and his brother purchased the cattle from W. M. Babb or 
W. T. Babb, and that he or they gave their promissory 
notes in payment therefor and the same was accepted by 
the Babbs, although the notes were taken only as con- 
ditional payments, yet they would be prima facie evi- 
dence of payment, and the Babbs whilst holding said 
notes could not pre weed to take possession of the said cat 
tle and horses as their own; their remedy would be upon 
the notes or to cancel the trade; and if you find from the 
evidence that the said Babbs did, under the circumstances 
just mentioned, take possession of said cattle without an- 
thority of the plaintiff and dispose of them to the defend- 
ants you will find for the plaintiff the value of the cattle 
and horses at the time of taking the same, with interest.” 

4. The court erred in instructing the jury that if they 
found ‘*‘from the evidence that the plaintiff purchased a 
portion of the cattle in dispute from W. M. Babb, and that 
he, the said W. M. Babb, executed and delivered a bill of 
sale for the same, and that the cattle were atthat time scat- 
tered on the range, and it being inconvenient or impos- 
sible for a manual delivery, the bill of sale would be an 
actual delivery whenever found, and if at the time of de- 
livery of the bill of sale said Babb accepted said Crab- 
tree’s notes, payable in one and two years, the said notes 
would be a payment therefor, and the said vendor’s would 


have to look to their notes for payment.” 
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5. The court erred in instructing the jury that if they 
found ‘from the evidence that W. T. Babb at a time sold 
to plaintiff the cattle or any of them in the WHIT brand, 
and that the sale was on a credit with conditions and _ res- 


ervations, and that subsequent thereto the plaintiff eX 


ecuted and delivered to said W. T. Babb his note in puy- 


ment therefor. which note was accepted by said W. 7 


Babb. the acceptance of his note by W. T. Babb on account 
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of the prior indebtedness is, prima Jace, satisfaction 
of said debt and discharge of said conditions and reserva- 
tions.” 

| The court erred in refusing to instruct the jury that if 
they believed **from the evidence that the cattle in ques 
tion were agreed to be sold to plaintiff, part by W. M. 


Babb and part by W. T. Babb. and that in accordance 


ee ee 


therewith plaintiff was to collect and hold them on the 
range, keep up the brands and not sell or move them with. 
out permission of Babb, and that the title was to remain in 
the Babbs until they were paid for by the defendants, and 
that unless the notes given for them were paid the cattle 


were to remain the property of Babb, and that the bill of 
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sale was given simply to enable defendant to gather the 
cattle; and if the jury further believe that the notes were 
not paid at maturity and have not since been paid, but have 
been surrendered to plaintiff and accepted by him, then 
there was no sale of the cattle such as would prevent Babb 
| from retaking possession of the cattle and selling them to 
Segrist or any one else, in which event the jury should find 
for the defendants.” 

7. The Supreme Court erred in sustaining a judgment 
against three of the defendants based on a verdict against 
one only of the defendants. 

8. Imfsaid verdict be construed to be against the fous 
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defendants on whose pleas of not guilty, issue was joined, 


then said court erred in sustaining a judgment against 


three of the defendants based on a verdict against four, 


POINTS AND AUTHORITIES. 


In the first error assigned it is alleged that there is no 
evidence to sustain any verdict against any defendant other 
than Segrist; and in the second, that there is no evidence 
to show any demand upon any of the defendants for the 
return of the property before suit was begun. 

These two errors will be considered together. 

a. On the assumption that the taking possession of 
the cattle and horses in question by W. I. Babb, as agent 
for W. M. Babb, was unlawful, then it follows that the 
purchase of the same by Segrist did not place him in law- 
ful possession of them, and as he admits in his evidence 
that he did purchase them, it follows that a separate suit in 
trover against him could be maintained, without any pre 
vious demand, 

There is no pretense made that any of the other de- 
fendants was in any way interested in said purchase oy 
Segrist. And it necessarily follows that this act of conver- 
sion was not a joint act of conversion and that it does not 
therefore sustain the averment of the declaration in that 
behalf. 

b. On the assumption that the evidence quoted, su- 
pra, pp. 3-4, can be considered as evidence against the de 
fendants, William B. Stapp and Benjamin Stoop, and that 


the defendant Segrist had no legal possession of the stock 
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in question, it would follow that a suit in trover, without 
previous demand, might be maintained against them as 
partners for so much of the stock in question as, according 
to the evidence, they purchased from Segrist. 

The evidence for the defendant in error does not prove 
that said defendants, Stapp and Stoop, purchased all of 
the stock in question. The defendant in error says he 
‘‘Saw some of them in the possession of Stapp and Stoop. 

They said they had bought and paid for them, that is 

those I saw. I did not see all of them. As well as | 

remember he,” (Segrist,) “said he sold the cattle to Stapp 
and Stoop. I donot know if Stoop and Stapp bought 

all the cattle brought to New Mexico.” (R. pp. 9-10.) 

This evidence tends to prove that the defendants Stapp 
and Stoop purchased a part only of the cattle in question 
from Segrist, and there is nothing to show how large a part 
of said cattle he purchased, giving the evidence the widest 
possible construction in favor of the defendant in error, 
and it only tends to prove that Segrist sold to the defend 
ants, Stapp and Stoop, three hundred and twenty-six head of 
‘attle, which according to the evidence he, Segrist, pur 
chased from Babb, and which was specified in the verdict. 
This evidence certainly does not prove, nor tend to prove, 
that the defendants Stapp and Stoop, purchased the seven 
horses, or any of them which the evidence shows that 
Segrist purchased from Babb, and for which seven horses 
the jury awarded the defendants in error, two hundred 
and ten dollars. 

It is therefore shown that the verdict against the de 
fendants, Stapp and Stoop, if it be construed to be 
against them, is in no possible manner sustainable as to 
the value of said seven horses; and that under no circum- 


stances could even a separate suit have been maintained 
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against said defendants for the value of said horses, for the 
reason that there is not a particle of evidence in the record 
showing, or tending to show, that they ever purchased or 
sold said horses er that they ever had possession of them, 
or that they ever saw them. It follows that if a separate 
suit could not have been maintained against them as to any 
part of the stock in question, without a previous demand, 
that a joint suit against them and Segrist could not be 
maintained without a previous demand as to said defend- 
ants Stapp and Stoop. 

Counsel for plaintiffs in error however maintained that 
said evidence cannot be construed as relating to them in- 
dividually as they are sued, because said evidence clearly 
relates to some partnership, of which one Stapp and one 
Stoop were the partners; further, that if a suit could be 
maintained against them individually for acts done by them 
as partners, still there is nothing to identify them as such 
partners inasmuch as no christian names are given. 

ce. There is no evidence whatever connecting the de- 
fendant Holstine with the case. Therefore no joint act of 
conversion was proved as to all of the defendants and, fur- 
ther, no separate suit could have been maintained against 
them Tor the stock in question either with or without 
demand made before suit was brought; and if no separate 
suit for the stock in question could have been maintained 
against him, it follows as a matter of course that no joint 
suit against him and the other defendants can be main- 


tained. 
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[n the third error assigned it is averred that: 

The court erred in instructing the jury that if they found 
from the evidence that the plaintiff? or the plaintiff 
and his brother purchased the cattle from W. M. Babb, 
or W. T. Babb, and that he or they gave their prom- 
issory notes in payment therefor, and the same were 
accepted by the Babbs, although the notes were taken 
only as conditional payments, yet they would be prima 
facie evidence of payment, and the said Babbs, whilst 
holding said notes, could not proceed to take posses- 
sion of the said cattle and horses as their own.” 

a. As there is nothing in the evidence tending tv 
prove a specific agreement that the promissory notes in 
question were given ‘tin payment,” the court therefore as 
sumed as a matter of law and instructed the jury that the 
giving and acceptance of said notes was equivalent in law 
to payment for the stock in question by the Crabtrees. 

And that the jury might by no possibility misunder 
stand said instruction, the court in the last clause of the 
fourth instruction said to them that: 

‘*The said notes would be a payment therefor and the ven 
dors would have to look to their notes for payment.” 
And in the last clause of the fifth instruction ‘said to 

them that 

The acceptance of this note by W. T. (1.) Babb on ae 
count of this prior indebtedness is prima facie satis- 
faction of said debt and discharge of said conditions 


and reservations.” 


And in the fourth clause of the instruction given of its 


own motion the court told the jury that it they found 
“From the evidence that Babb sold and delivered the stock 
on the range and took promissory notes in payment. 
this would be an absolute and unconditional sale and 
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Babb could not retake the stock. Babb’s remedy in 
said case would be by suit to collect what might be 
due him upon said notes.” 

The plaintiffs in error maintained that this instruction 
of the law of promissory notes is erroneous. 

Before referring to authorities on this point, it may be 
well to call the attention of the court to the fact that the 
promissory note given to W. 1. Babb ¢(R. p- 15.) was for 
an antecedent indebtedness, while the other two were given 
to W. M. Babb at the time of his sale of his stock to the 
Crabtrees. 

The true construction of the law as to promissory 
notes not being a satisfaction of the indebtedness for which 
they are given, without an express contract to that effect, 
has been given and often repeated by this court. 

In ‘eter v. Beverly, 10 Pet. p. 96S, Mr. Justice 
Thompson in delivering the opinion of the court on the 
question as to the effect of taking a negotiable note for an 
antecedent debt, said: 

Tt is,” says the court, (James ”. Hackly, 16 Johns. 
277,) ‘a settled doctrine that the acceptance of a negotiable 
note for an antecedent debt will not extinguish such debt 
unless it is expressly agreed that it is received as payment. 
It is unnecessary in the present case to carry the principle 
so far as to say there must be an express agreement for 
that purpose in order to operate as payment; but the evi- 
dence must certainly be so clear and satisfactory as to 
leave no reasonable doubt that such was the intention of 
the parties. And the rule to this extent is settled by most 
unquestioned authority. 11 Johns., 513; 14 John., 404; 2 


Gill & John.. 493: 7 Har. & John... 92.” 
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In Sheehy v. Mandeville, 6 Cranch, p. 264, Chief Jus- 
tice Marshall said: | 

‘That a note without a special contract would not of 
itself discharge the original cause of action is not denied. 
But it is insisted that if by express agreement the note is 
received as payment, it satisfies the original contract, and 
the party receiving it must take his remedy on it.” 

‘This principle appears to be well settled. The note 
of one of the parties, or of a third person, may, by agree 


ment, be received in payment. The doctrine of nudum 


pactum does not apply to such a case; for a man may, if 


such be his will, discharge his debtor without any con 
sideration.’’ 

In Layman v. Bank of the United States, 12 How., p. 
243, Nelson, Justice, said: 

‘It was objected at the trial that the plaintiffs could 
not recover under the counts for the original considera- 
tion, on the ground that the notes had been received in 
payment and satisfaction of the indebtedness; and hence 
the recovery must be upon the notes themselves, if at all.” 
sut the Court held that the mere acceptance of the notes 
by the bank did not necessarily operate as a satisfaction: 
and that, whether or not there was an agreement at the 
time to receive them in satisfaction, or whether the circum 
stances attending the transactions warranted such an inter 
ference, were questions for the jury; and submitted the 
questions accordingly. This court held that said action of 
the lower Court was correct. 

In the case of Zhe Kimball, 3 Wall., p. 45, Mr. Jus 
tice Field said: 

‘By the general commercial law, as well of England 


as of the United States. a promissory note does not dis 
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charge the debt for which it is given unless such be the ex- 
press agreement of the parties; it only operates to extend, 
until its maturity, the period for the payment of the debt.”’ 

It was held in the case of Downey v. Hicks, 14 How.., 
p. 249, that the acceptance of a bank certificate of deposit, 
due at a future day, was not payment of a debt unless spe- 
cially agreed to be so taken.” Also that “the note of a 
debtor himself, or of a third party is never considered asa 
payment of a precedent debt unless there is a special agree- 
ment to that etfect.” 

The doctrine as above annunciated is supported by 
the authorities following: Glem v. Smith, 2 Gill & John, 
493; Tobey v. Barber, 5 John. 71; 2 Parsons on Notes and 
Bills, 153, and notes and authorities there cited; Story on 
Promissory Notes, 7 Ed., Sec. 104 and notes and cases 
cited. 

b. In the third error assigned it is also averred that 
the Court erred in instructing the jury that if they found : 
‘*From the evidence that said Babbs did under the circum- 

stances just mentioned take possession of said cattle 

without authority of the plaintiff and dispose of them 
to the defendants, you will find for the plaintiff the 

value of the cattle, &c.” 

This part of said instruction is clearly erroneous in as 
much as there is no evidence on which to base it. Theev 
idence is clear, undisputed and explicit that Babb, after 
taking possession of the stock in question, disposed of it 
to the defendant Segrist, and to him alone, and not to the 


defen dants. 
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The fourth error assigned relates to the legal effect of 
a promissory note given for property at time of delivery 


and has been fully discussed in point [Il above. 


iv. 

In the fifth error assigned it is averred that: 

‘The Court erred in instructing the jury that if they found 
from the evidence that W. T. Babb at a time sold ‘to 
the plaintiff the cattle or any of them inthe WHIT 
brand, and that the sale was on a credit with condi- 
tions and reservations, and that subsequent thereto 
the plaintiff executed and delivered to said W. T. 
Babb Ais note in payment therefor, which note was 
accepted by said W. T. Babb, the acceptance of this 
note by said W. T. Babb on aecount of this prior in- 
debtedness is prima facie a satisfaction of said debt and 
discharge of said conditions and reservations.” 

a. The Court in using the above phrase, ‘‘note in 
payment therefor,’’ without any evidence tending to prove 
an express agreement that the note was given and accepted 
‘in payment,” reiterates to the jury its erroneous view of 
the law that the promissory note of the debter given for 


an antecedent debt is a payment thereof, without any ex- 


press agreement to that effect. That this is error we have’ 


already shown. 

b. That a promissory note thus given and accepted, 
without an express agreement that it is so given and ac. 
cepted in payment, converts a conditional sale into an ab- 
solute sale, and cancels all reservations is clearly errone- 


ous by reason of the fact that the promissory note in no 
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way affects the terms of the contract between the parties, 
save as it fixes the amount to be paid under the contract 
and suspends payment until the maturity of the note. 

Iw this particular case, W. I. Babb testified that said 
note was given with the express contract that if it was not 
paid the cattle were to go to his father, W. M. Babb. (R. 
p. 15.) This said Crabtree in his evidence denies. The in- 
struction of the Court now in question, takes from the jury 
all consideration of this evidence of said W. I. Babb and 
said Crabtree as to whether there was or was not alex press 
agreement. 

We respectfully submit that the law applicable to con 
ditional sales, such as the defendants below claimed the 
sales in question to be and gave evidence to the jury tend- 
ing to prove the same, is correctly laid down by the au- 
thors and in the decisions following that is to say. 

In 1 Par. on Con., 6 ed., p. 587, it is stated: ‘* But 
when the mght to receive payment before delivery is 
waived by the seller, and immediate possession is given to 
the purchaser and yet by express agreement the title is to 
remain in the seller until the payment of the price upon a 
fixed day, such payment is strictly a condition precedent, 
and until performance the right of property is not vested 
in the possessor.’” In support of this the following cases 
are cited: 

Porter v. Pettingill, 12 N. H., 239; Sargent v. Gile. 
8 id. 325: Gambling v. Read, Meigs (19 Tenn.) 281; Bige. 
low wv. Huntley, 8 Vt. 151: Barrett v. Pritchard, 2 Pick. 
512: Ayer v. Bartlett, 9 id. 156: Tribbetts v. Towle, 3 
Fairf. 341: Bennett v. Sima. Rice 421: Smith v. Lynes, 
| Seld. 41: Herring v. Hoppock, 3 Duer 20; Brewster v. 


Baker. 20 Barb. 364: Paris v. Roberts. 12 Ired. L 268: 
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Smith v. Foster. 18 Vt. 182: Buckmaster v. Smith, 22 id. 
903: Root v. Lord, 23 id. 568; Aubin v. Bradley, 24 id. 


55, and Buson v. Dougherty, 11 Humph. 50. In a note 


following these citations it is said: ‘*In most of these 


‘ases, the question whether the property passed, arose be- 


tween the parties themselves or between the vendor and 
attaching creditors of the conditional vendee, and the 
weight of authorities is as above.” : 

[In Chitty on Con. 6 Eng. ed., p. 407, it is stated: 4 

‘*Qn a sale with delivery of chattels at a fixed price, 
to be paid on a certain day, but until paid the title to re- 
main in the vendor, payment is a condition precedent, and 


7 until performance the property is not vested in the vendee.. 


: | The vendor in such case, if guilty of no laches, may reclaim 
4 the chattels when the price has not been paid, even from 
one who has purchased them from his vendee in good faith a 
and without notice.”’ 

The author cites in support of the text many of the 
above named cases, and several others. 

In the case of Zlarkness v. 2ussell, 118 U. 8S. 663, Mr. 


Justice Bradley, in delivering the opinion of the Court, af 


ee 


ter stating certain rules laid down by Lord Blackburn, in 
his Treatise on the Contract of Sale, on page 667 of the re- 
port, said: 


‘‘And it is subsequently added that ‘the parties may 
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indicate an intention, by their agreement, to make any con 
dition precedent to the vesting of the property, and, if they | 
do so, their intention is fulfilled.’ ”’ | 

On page 668 the learned Judge says: ‘‘Mr. Benja- : 
min, in his Treatise on Sales of Personal Property, adds to 
the formulated rules of Lord Blackburn a third rule, which 


is supported by many authorities, to-wit: 


<- 


mia 


~ 
. 


*““(3), *Where the buyer is by contract bound to de 


anything as a condition, either precedent or concurrent, on 
which the passing of property dey ends, the property will 
not pass until the condition be frifilled, even though the 
goods may have been actually delivered into the possession 
of the buyer.” Benjamin on Sales, 2d Ed. p. 236; 3d Ed. 
Sec. 320; succeeding which the learned Justice cites, re- 
views and quotes from many cases, and in conclusion, on 
page 651, adds: 

‘It is only necessary to add, that there is nothing 
either in the Statute or adjudged law of Idaho to prevent 
in this case the operation of the general rule, which we 
consider to be established by overwhelming authority, 
namely, that in the absence of fraud, an agreement for a 
conditional sale is good and valid, as well against third 
persons as against the parties to the transaction.” 

In the case of Lane vw. Borland, 14 Maine 77, it is 
held that where an unconditional blll of sale was given 
which recited that the seller had ‘received payment in 
notes’’, and the vendee sold the property to an innocent 
purchaser, yet the vendor could recover the property from 
snch purchaser on showing that the sale was made on con- 
dition that no title was to pass until the purchase money 
was paid, it being held that the bill of sale imported noth- 
ing more than possession of the property would import. 

Such is the law as to conditional sales, but the court 
in bolding that the promissory notes given were either 
inconsistent with a conditional sale or converted a condi- 
tional sale into a sale absolute, withdrew from the jury all 
consideration of the evidence of the defendants below tend- 
ing to prove that the title to the property in question was 


to remain in the Babbs until paid for. 
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[n the sixth error assigned it is averred that the court 
below erred in refusing to give the instruction following. 
towit: 
lf the jury believe, from the evidence, that the cattle in 

question were agreed to be sold to plaintiff, part by 
W. M. Babb and part by W. I. Babb, and that in ac 
cordance therewith plaintiff was to collect and hold 
them on the range, keep up the brands, and not sell 
or move them without permission of Babb, and that 
the title was to remain in the Babbs until they were 
paid tor by the defendants, and that unless the notes 
given for then: were paid the cattle were to remain 
the property of Babb, and that the bill of sale was 
given simply to enable defendants to gather the cattle, 
and if the jury further believe that the notes were not 
‘paid at maturity and have not since been paid, but 
have been surrendered to plaintiff and accepted by 
him, then there was no sale of the cattle such as would 
prevent Babb from retaking possession of the cattle 
and selling them to Segrist or any one else; in which 
event the jury should find for the defendants. 

This refusal must have been based on the courts sup- 
position that no effective surrender of the notes could be 
made by the babbs after retaking the cattle and horses, not 
considering that a surrender of the notes at any time was 
competent as evidence of non-conversion of the same by 
the Babbs. 

[t is respectfully submitted that said instruction thus 
refused by the court contains a correct statement of the law 
applicable to this case and that by the refusal alone to 
grant this instruction the defendants below are entitled to 


an reversal of the judgment. 
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The above are the principal errors made by the court 
in granting and refusing instructions to the jury prayed 
for by the parties to the suit. 

Leaving out all verbiage and circumlocution the in. 
structions given by the court, at the request of the plaintiff, 
may be summed up in their legal effect as follows: 

“Gentlemen:—Evidence has been given by the plaintiff 
tending te prove that the sale of the cattle and horses in 
question was absolute and unqualified, and by the defend- 
ants tending to prove that said sale was conditional, and 
that the title to the cattle in question was to remain in the 
defendants until they were paid for. 

“The court instructs you that in this case, it makes no 
difference whether the sale was absolute or conditional, 
for if it was absolute, the sabbs had no right to retake the 
cattle, in which case you must bring in a verdict finding 
the defendants guilty and assessing the plaintiffs damages 
at, &c. 

“On the other hand if you find from the evidence that 
the sales in question were conditional, the title to the cat- 
tle and horses to remain in the Babbs until they were paid 
for, the undisputed evidence is that promissory notes were 
given and received for the full amount of the purchase 
money. These notes although taken as conditional pay- 
ments, yet they would be prima facie evidence of pay- 
ment, and so long as they were held by the Babbs they 
could not retake said cattle and horses, but the undisputed 
evidence also is that these promissory notes were all held 
by the Babbs at the time they retook possession of said 
cattle and horses. You must therefore bring in a verdict 
finding the detendants guilty and assessing the plaintiffs 


damages at, &c.”’ 
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Thus the court having in legal effect instructed the yu- 
ry that they must find the defendants guilty. regardless of 
the fact whether the sale was absolute or conditional, pro- 
ceeds in the second instruction (R. p. 24,) given at the re- 
quest of the defendants to tell the jury that sf the sale was 
conditional and the notes unpaid at maturity, then Babb 
had a right to retake the cattle and sell them to others- 
not that he had this right on first surrendering the notes in 
question, but that he had it on the notes being unpaid at 
maturity. 

The fourth instruction (R. p. 25,) is in legal effect like 
the above save that the former is based on the supposition | 
of the non-payment of all the notes at maturity, while the 
latter is on the supposition of the non-payment of any one 
of them at maturity, and is equally inconsistent with the 
instruction given at the request of the plaintiff. 

It thus appears that the case was submitted to the jury 
under such instructions as to necessitate a verdict for the 
plaintiff below, the instructions being such that any other 
verdict would have been in direct violation of the instruc- 
tions given by the court at the request of the plaintiff 
below. 

We have shown conclusively that these instructions, 
especially the third, (Rt. p. 23,) are erroneous as statements 
of law and are also based in part upon supposed evidence, 
no trace of which is to be found in the record. This hav- 
ing been done is this error neutralized by the fact that the 
court subsequently granted correct instructions to the jury 
at the request of the defendants but which were absolutely 
inconsistent with the former, and which the jury could not 
follow without totally disregarding the former instructions? 
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Proffat on Jury Trial, sec. 345, uses the following lan- 
guage in discussing the effect of contradictory instructions: 
“Conflicting or inharmonious instructions are often con- 

demned, and are made a cause of reversing a judg 

ment. This often occurs in lengthy charges when dif 
ferent requests are embodied at the instance of both 
parties. ‘Thus in an action on a warranty of the gen- 
uineness of the endorsement on a note sold by the de- 
fendant to the plaintiff, in which the defendant con- 
tended that the plaintiff knew that he was acting as 
agent for a third party, the judge instructed the jury 
that the plaintiff was bound to show that he was igno- 
_rant that the defendant was dealing for a third party, 
and that if he failed to do this, or if the jury were un- 
able to say on the whole how this was, the plaintiff 
was not entitled to recover. It was held that this in- 
struction was misleading, though in other parts of his 

charge the judge stated the law correctly.” Wilder v. 

Cowles, 100 Mass. 487. 

In Vansl yke vw. Mills, 34 lowa, 375, the court say in 
reference to such instructions in that case which arose from 
combining various requests: 

‘Upon a first reading they appear, and upon close inspec. 
tion and critical examination they will be found to be 
in conflict with each other, singly and collectively; or 
at the very best that can be said of them, and putting 
it in a-very mild language, they are inharmonious and 
misleading. Where instructions of such character are 
given, it is sufficient reason for reversing a judgment. 
And the author adds the following note, to-wit: See 
Davis v. Strohm, 17 lowa, 421. So, in Chicago ce. 
R. Rk. Co. v. Payne, 49 Ul. 499, it is held not suffi- 
cient that a part of the instructions contain a correct 
exposition of the law, if it is incorrectly announced in 
others. In Clem v. State, 31 Ind. 480, it is held that 
the Court errs when giving instructions apparently 
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conflicting, leaving the jury to conjecture which of 
them should be applied to a given state of tacts. To 
the same point, 2. 2. Co. v. Stallman, 22 Ohio, N. 


Fe Fig 

Thus the plaintiffs in error are entitled to a reversal ot 
the judgment by reason of the errors contained alone in 
the instructions of the Court to the jury. 


But the record presents other errors. 


VI. 

In the seventh error assigned, it is averred that the 
Supreme Court erred in sustaining a judgment against 
three of the defendants based on a verdict against only one 
of the defendants. 

It was held in the case of J2vchards v. Sperry, 7 Wis. 
219, that a judgment entered against two defendants on 
a verdict which the jury ‘‘say they find the defendant 
guilty,’ is erroneous and must be reversed, and reference 


is made to 3G. & W. on New Trials, 1378. 


VIL. 


It is averred in the eighth error assigned that: 
“If said verdict be construed to be against the four de- 
fendants on whose pleas of not guilty issue was joined, 


then said Court erred in entering a judgment against 
three of the defendants based on a verdict against 


‘ 


four.’ 
If all the four defendants before the Court were found 
guilty, it was the duty of the Court either to set aside the 
verdict on the motion for a new trial, or else to have en- 
tered judgment against all of them, for in entering judg- 


ment on a verdict a court can no more look into the evi- 


dence to guide them in determining against whom tlfe 
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judgment should be entered, than they can look into the ev- 


idence to determine the amount of the verdict. The judg- 
ment isto be entered on the verdict and not on the evidence. 
There cun be no doubt that in the present éase, the 
Court resolved itself into a jury, and determined, from its 
opinion of the evidence, the parties against whom the judg- 
ment should be entered, totally regardless of the question 
whether the jury found only one of the defendants guilty 
and used the singular ‘*defendant’’ to embody their conelu- 
sion, or whether they in fact found all four guilty and failed 
to embody this finding in their evidence by using the singu- 
lar ‘‘defendant’’ by mistake for the plural *‘defendants.”’ 
The defendants below were entitled to a trial by jury, 
this right they did not waive. The Court by its instrue- 
tions rendered a trial, properly so called, by jury an im- 
possibility, in that they could render no verdict for either 
party without disregarding some of the instructions of the 
Court, then refused to correct the errors when asked so to do 
by the motion for a new trial and completed the farce by en- 
tering judgment in utter disregard of the findings of the jury. 
We respectfully submit that such a proceeding needs 


only to be known to be set aside. 


Vil. 


OPINION OF THE SUPREME COURT OF THE 

TERRITORY OF NEW MEXICO, FILED 

IN THIS CASE. 

In the opinion of the Supreme Court of the Territory 
of New Mexico, affirming the judgment of the trial Court, 
it is stated (R. p. 38) that: 

‘‘ No exceptions whatever to the evidence are contained in 
the record . - ° « We are now con- 
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fined by the record to certain exceptions to the charge 
as given and to refusal to charges as requested. The 
only other two points to which our attention has been 
called by the appellants, are assignments of error to the 
effect that there is no evidence to sustain the verdict 
against any defendant, other than Segrist and that 
there is no evidence of a demand before suit. 

‘It does not appear that either of those points were raised or 
or insisted upon at the trial and we are therefore of opin- 
ion that they cannot now be presented and urged be- 
fore us,”’ 

This statement is very remarkable. It seems to be an 
assumption that the appellate Court can correct no errors 
of the trial Court, save those to which exception was taken 
at the trial itself. 

The record, p. 27, discloses the fact that a motion fora 
new trial was made by the defendants below, and numer 
ous reasons assigned therefor, one of which being as follows: 
‘First. Because the verdict is against the evidence and 

because there is an entire failure of evidence upon ma- 

terial points necessary fo be proven,’’ 

One of the material points necessary to be proven in 
an action of trover is, either an unlawful conversion, or a 
demand for the return of the property made before the 
commencement of the suit. 

The plaintiff below gave no evidence, even tending to 
prove either an unlawful conversion by the defendant, Hol. 
stine, or a demand on him for the return of the property 
before the suit Was commenced. We also maintain that 
the same is true as to the defendants Stapp and Stoop. 
These errors it was in the power of the trial Court to correct 
by granting anew trial. That Court refused to do it, and the 
Supreme Court had its attention called thereto and refused to 
do it, and thusthis Court, now, under the strictest rule known 


to an appellate Court, has full jurisdiction of these errors. 
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Again a necessary fact to be proved was a joint con 
version by all the defendants, as averred in the declara- 
tion. There is a total failure of evidence to sustain that 
averment of the declaration. 

The error of the Coat in overruling the third error as 
signed has been discussed at length above, but the reason 
which the Court gives in its opinion, for sustaining the in- 
structions excepted to, is sufficiently novel to warrant com. 
ment thereon. 

“We think,” says the Court, *‘this instruction was 
proper.”’ (i.e. instruction No. 3, R. p. 23). “It cannot 
be contended that Babb had the right to both retain the 
notes and also take possession of the property.” 

There is ne evidence that Babb did retain the notes in 
the sense indicated in the opinion. On the contrary the 
evidence is that they were returned to Babb at the first op- 
portunity after the taking uf the stock. As the notes were 
not placed in evidence there is nothing to show whether 
they were or were not negotiable. But as promissory notes, 
given and received without an express agreement that they 
are in payment and satisfaction of the original indebted. 
ness, are but collateral security therefor, there is nothing 
in law or in practice to prohibit a creditor from abandon. 
ing his collateral security and relying upon the original in- 
debtedness, or in case the title to the property sold, was by 
express agreement to remain in the vendor, until payment 
made, there is nothing in law or in practice to prevent the 
vendor, on failure of payment being made in accordance 
with the terms of his contract, from retaking possession of 
his property wherever he may find it, and such retaking 
possession then becomes a bar to all further proceedings 
on the original indebtedness or on any collateral security 


given therefor. 
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The opinion on p. 39, sustains the following instructions: 

“If at the time of the delivery of the bill of sale said Babb 
accepted said Crabtree’s notes payable in one and two 
years, the said notes would be a payment therefor and 
the said vendors would have to look to their notes for 
payment.”’ 

Here the Supreme Court fell into the same error that 
the trial Court did, in holding a note, without express con- 
tract in that behalf, to be payment of the indebtedness for 
which it was given, and also in holding, in effect, that a 
bill of sale given is an absolute transfer of title to the prop 
erty named therein, irrespective of any par8l contract to 
the contrary made at the time. | 

There can be no doubt of the right of the parties to a 
bill of sale, to control, by contract, its effect, and if the 
contract is by parol, and is proved by parol evidence given 
to the jury without objection, the parol contract is just as 
effective as if it were in writing. 

In this case parol evidence of such a parol contract 
was given without objection to the effect that said bill of 
sale was not to transfer the title, but to serve as authority 
to the Crabtrees to collect the cattle, and the instruction in 
question, withdrawing this from the jury was error. 

The Supreme Court below (R. p. 40) sustained the trial 
Court in refusing the defendants’ first request for instrue- 
tions to the jury. 

The Court overlooked the fact that a surrender of 
notes after suit commenced, could be effectively made to 
rebut any presumption of conversion of the same, by rea- 
son of non-delivery of them before taking possession of the 
eattle in question. 

As the evidence of their surrender, after suit brought. 


was given without objection of the plaintiff below, as well 


‘ would be prima facie evidence 
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as the evidence of the plaintiff’s acceptance of the notes by 
the use of the words ‘‘all right’? when he received them, it 
was competent for the jury to consider that fact and the 
instruction should have been given as requested, 

The last two paragraphs of the opinion totally ignore 
the duty of the trial Court to give harmonious instruction 
to the jury. If the course of the trial Court in this case 
can be upheld, then all that is necessary to do away with 
appellate Courts is to first instruct the jury, in effect, to 
bring in a verdict for the plaintiff, and then without with- 
drawing that instruction to instruct the jury, in effect, to 
bring in a verdict for the defendant. Then the appellate 
Court could say to the defeated party, your side of the case 
was fairly presented to the jury, it was simply your misfor- 
tune that the jury followed the first instruction they re- 
ceived instead of the second. 

That the above is not an extravagant comment on this 
case, we place below, on the left, an instruction given at 
the request of the plaintiff below, and on the right an in- 
struction given at the request of the defendants below. 

“If you find from the evi- “If the jury believe 
dence that the plaintiff or the from the evidence that 
plaintiff and his brother pur- the title of the cattle re- 
chased the cattle from W. M. mained in Babb until 


Babb, or W. T. Babb, and the notes were paid, and 
that he or they gave their that said notes were not 
promissory notes in payment 
therefor and that the same were 
accepted by the Babbs, although 
the notes were only taken as Babb had a right to re- 
conditional payments, yet they take the cattle and sell 


paid at maturity, or at 
any time since then, 


; them to others, and if 
of payment, and the said Babbs 


whilst holding said notes, could 
not proceed to take possession to 
of said cattle and horsesastheir should find defendants 
own.” not guilty.” 


he did 80 and sold them 
Segrist, the jury 
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Notwithstanding the contradictory instructions given, 
the Supreme Court of New Mexico says, in the paragraph 
next to the last of said opinion, that the charge ‘leaves 
fully to the jury the only disputed question in the case, 
namely, was the transaction between Babb and the plain- 
tig an absolute and irrevocable or a conditional and revoc- 
able sale and transfer of the cattle.” 

But instead of leaving this question to the jury, the 
Court, by granting the instructions quoted above on the 
left of the page, directed the jury to find for the plaintiff 
in case they found from the evidence that the Crabtrees 
gave their notes for the cattle and that the Babbs held 
said notes at the time they re-took possession of said cattle. 

As it was not in dispute that the Crabtrees gave their 
notes for the cattle, or that W. M. Babb held those notes 
when he re-took possession of them, the instruction of the 
Court was a positive direction to the jury to find a verdict 
for the plaintiff, and this irrespective of the question as to 
whetherthere had been a joint actof conversion; irrespective 
of the question as to whether each of the defendants had 
become individually liable to the plaintiff for all the cattle 
and horses purchased by Segrist from Babb; irrespective 
of the question as to whether any demand before suit had 
been made of those defendants against whom there was no 
evidence tending to prove a conversion; irrespective of the 
question as to whether one alone of the four defendants 
could be found guilty of act averred in the declaration to 
be the joint act of the four; and irrespective of the question 
whether the four defendants could be found guilty of an 
act averred to be the joint act ofall, nowithstanding a total! 
failure of evidence as to some of them. 

Respectfully submitted. 
O. D. BARRETT, 
W. T. THORNTON, 
Of Counsel. 
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BRIEF IN BEHALF OF PLAINTIFFS IN ERROR ON DE 
FENDANTS MOTION TO DISMISS ON GROUND THAT 
CITATION WAS NOT SERVED THIRTY DAYS BEFORE 
THE RETURN DAY OF THE WRIT. 


Argument. 


The facts stated in the motion show that plaintiffs 
in error have fully complied with the fifth section of 
the eighth rule of this Court, which simply provides 
that the citation be served before the return day of 
the writ. It was so served. 

O. D. BARRETT, 
Of Counsel for Plaintiffs in Error. 
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OCTOBER TERM, 1888. 


No. 115. 


SEGRIST ann OTHERS, PLatytirrs 1x Error, 
Ss. 
CRABTREE. 


BRIEF FOR CRABTREE. 
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The record presents a case in trover brought by Crabtree 
against the plaintiffs in error for certain cattle and horses. 


Crabtree’s title to these was by virtue of two sales made 
severally by one W. M. Babb and his son, W. I. Babb, all 
three being residents of Texas and the sale occurring there. 
Upon behalf of Segrist, &c., it was contended that these 
sales had been conditional, viz., upon payment of the price, 
and that because of the breach of this condition a resale. 
under which they claimed, had properly been made. 

Whether such sale was absolute or conditional was the 
main question upon the trial. 

There was no question that in 1879 the younger Babb 
(W. 1.) had contracted to sell certain cattle upon the range 


2 
(forty or more) to Crabtree (folios 15 and 23); that these 
were to be collected and counted, and Crabtree was to pay 
for them at the end of a year (folio 16); that during the 
next spring the same persun also sold to Crabtree some 
horses (folio 16), and that thereupon the latter gave his note 
for all ($501.50, folio 15). So also in July, 1880, Crabtree 
bought of the elder Babb (W. M.) other cattle, for which he 
gave two notes, for $800 each, payable (1), Sept., 1881, and 
2), Sept., 1882, (folio 12). The elder Babb was an uncle by 
marriage, of Crabtree. A brother of Crabtree was joined 
with him in the sale by the elder Babb, but in the spring 
of 1881 Crabtree purchased his interest therein. (Folio 13.) 

Nothing appears upon the bill of exceptions as to what 
became of the note given tothe younger Babb. He said that 
Crabtree proposed to him to take it and pass it to his father 
for money (folio 25), but it does not appear that this was done. 
The contention at the trial seems to have been so much ab- 
sorbed in the relations betwixt Crabtree and the elder Babb, 
that the bill of exceptions is careless of details about the 
transaction with the younger. 

By the fall of 1880 Crabtree had gathered a part of the 
cattle so purchased; and thereupon he drove them (part in 
1880 and part in the spring of 1881) to the Salt Fork of the 
Brazos. This plece was also in Texas, about 110 miles north- 
west of Babb’s residence (folio 15) and 150 miles from the range 
in which thecattle had been bought (folio 20).. Herethey were 
placed in charge of “the Carter boys.” The water on the 
Brazos proving bad for the cattle (folio 16) they were driven, 
in the fall and winter of 1881, some 200 miles farther north- 
west, into New Mexico, by the Carters; and here, in January, 
1882, thev were taken by W. I. Babb, acting under a power 
of attorney from his father, and immediately thereafter were 
sold to Segrist, into the possession of whom and of Stapp and 
Stoops, they thereupon went, (folios 15, 17). Whether Stapp 
and Stoops bought the whole interest or a part only, or whether 
or not they became tenants in common with Segrist does not 
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appear; the bill of exceptions and motion for new trial (folio 
41) making ‘no point upon any want of connection in the 
conversion by the defendants, nor also, as may be here added, 
as to any necessity of a demand upon them before bringing 
this suit. 
The evidence upon the character of the sale to Crabtree— 
t. e, Whether absolute or conditional—is contradictory, 
Crabtree himself and his brother (folios 14 & 19) testified that 
it was absolute. Whether this testimony was credible is 
not a question here. The jury seems to have believed it, 
and the circumstance that this was done by a New Mexico 
jury, in a suit brought by one of the witnesses himself in a 
vicinity five hundred miles from where in another State he 
ras living, (folio 16) against neighbors of their own, speaks 
volumes on behalf of the concurrence of the assertions of 
those witnesses with their bearing in court, their display of 
candor and intelligence, and those other influential circum- 
stances of the trial-drama which a bill of exceptions cannot 
reproduce and which courts of error wisely take for granted. 
Evidence was also given by the plaintiff tending to show 
that the notes given for the price of the cattle, &c., were so 
given in payment therefor (presumably conditional, of course: 
notes to Tobey vs. Palmer, 2 Am. Lead. Cas., 225-246), 
and this also was contradicted by the defendants. By the 
expression “ the notes,” where used in the bill of exceptions 
without farther description, it appears that the court and 
parties meant the two notes given to the elder Babb, just as 
the expression “ Babb,” unless the context shows otherwise, 
meant the elder Babb. Of course, if there be any obscurity 
occasioned by these expressions, this can prejudice only the 
plaintiff in error, inasmuch as it is presumed that no error 
exists except where plainly shown. 
Besides the express evidence in relation to such condi- 
tional payment by the notes, there is the presumption to 
that effect, which arises from the circumstance that they 
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were given contemporaneously with the sales (1 Wait’s Ac- 


tions, &c., 568, bottom). That the two notes to the elder 
Babb were so given is not disputed; but it is said (defend- 
ant’s brief, 19, top) that the note given to the younger Babb 
was given subsequently to the sale by him. Upon this point 
the evidence for the plaintiff is that in 1579 he purchased 


from the younger Babb a number of cattle, to be paid for 
at the end of a vear (folios 15 and 16), and that during the 
next spring he also purchased from him six horses and 
thereupon gave a note for both purchases (folio 16). Upon 
this it is submitted that by consolidating both prices into one 
note any presumption which attended upon the latter in 
part attended upon it for the whole, or, at all events, that as 
the plaintiffs in error made no distinction below as to the 
effect of that note upon the different transactions which it 
covered, they cannot now assign for error—that the learned 
judge below also did not make such distinction. 

Therefore it is submitted that, so far as it is practically 
important that the trial court put cases to the jury turning 
upon their finding that the notes, even including that taken 
by the younger Babb, were taken in payment of the price 
(by which word, payment, the context of his instructions 
shows plainly that he meant conditional payment), there 
was evidence to justify them in so finding. 


The taking of the cattle, &c., by the younger Babb and 

the conversion by the defendants, occurred 1 January or 

February, 1882. And this suit was brought on the 2d of 

| June, 1882. The second note to the elder Babb (due in Sep- 
tember, 1882,) had seven months to run at the time of such 
taking, and three months at the commencement of this ac- 


tion. There is no evidence to show that the sale was con- 
ditioned upon the payment of the first note to the elder 
Babb: in the sense that upon its non-payment he could seize 
the cattleas hisown. Nor was there any provision that upon 
the dishonor of the first note both should become due. The 
witness Shipman was relied upon, apparently, to supply this 


~ 
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defect in the case of the defendants below. It is evident that 
he was questioned to the very point. At the point where 
he is contradicting Crabtree, as regards the absoluteness of the 
sale by relating what the latter had told him, he concludes 
the several sentences in which his evidence thereupon was 
drawn out, as follows: “ He said that if he did not come up 
to his part of the contract the cattle were to fall back to Mr. 
Babb. He did not SLY anyth ing about the first or the last note.” 

Upon this point, therefore, it is submitted that even upon 
the theory of a conditional sale there is no evidence that Babb 
was to avoid the contract with Crabtree upon a partial non- 
fulfilment by the latter, and that until both notes became 
due it is true even upon the theory of the plaintiffs in error 
that after the first note was dishonored Babb’s remedy was 


by action thereupon only. 


With these preliminary remarks the assignments by the 
learned counsel for the plaintiffs in error will be considered. 


“TIT” and “ VIIL” (pp. 15 and 31). It seems that the as- 
signments included under paragraphs thus designated are 
irregular. 

The “first” and “second” assignments (under I) are 
upon matters that, as was said by the learned court of error 
below, were not excepted to in the district court. A bill of 
exceptions is important only as regards the “ exceptions” 
which it contains, the evidence therein detailed being merely 
an incident to these, and so, conclusively presumed to be 
only so much of what was introduced below as pertained to 
the exceptions actually taken (Zeller vs. Eckert, 4 How., 2895 
298). Therefore it does not appear here that, as is assumed 
upon the face of these assignments, there was “ no evidence ‘ 
as to a conversion by other defendants than Segrist: or as to 
a demand, supposing one to be important. It is true that 
the bill of exceptions states expressly (folio 34) that the evi- 
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dence contained in it “is all the testimony introduced;” but 
such a certificate, even when standing alone, is surplusage 
except as to the “ exceptions” which it contains, and must 
be read by that contert. Besides, there is another context 
thereto, in the certificate of Chief Justice Axtell, which ex- a 
pressly limits it to its legal effect (folio 42, bottom). 
The assignment under VIII is irregular also, because the 
exception upon which it is founded was taken toa series 
of propositions an the Wass (folio 4] ). 


Moulor vs. Ins. Co.. 111 U. S.. 335 s 


Ow. 

“IT” (pp. 18, &e.) This assignment (“third”) does not 
present the whole of the instruction as given below (see folio 
30 (5)), a deficiency which may be good matter for a sort 
of demurrer. 

If not, it is to be remarked that the instruction was given 
at the instance of Crabtree, and therefore upon the hypothesis 
that the sale was not “ conditional.” Thus read, it presents ~ 
the simple proposition that a vendor who, after an ordinary 
absolute sale, has put the vendee in possession cannot, upon 
failure of the latter to make good any conditional payment, 
retake the goods sold. The insisting upon such “ conditional 
payment” as a part of the proposition seems to have been a 
circumstance due to the actual case before the court rather 
than abstractly important. The proposition about conditional 
and prima facie payment there made, however, is taken 


from Ben. on Sales, see. 7353. 

“TIT” (p. 22). Following the example of the learned coun- 
sel for the plaintiffs in error, the “fourth” assignment is 
left under the remarks already submitted. 


“IV” (pp. 22, &e.). To appreciate the instruction which is 
the subject of the “fifth ” assignment, it is proper to recall 


what has already in this brief been stated, viz., that in 1879 


(as Is not denied) Crabtree bought of the younger Babb cer- 
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tain cattle upon twelve months’ credit, and that before the 
expiration of that time he also bought from him some horses, 
and thereupon gave a note that included both purchases. 
The proposition which Crabtree submits in this connection 
is, that even if the sale in 1879 were upon condition of pay 
ment, yet that if in 1880 the younger Babb took his note 
under the circumstances above, and also, as he had testified, 
without then reserving title (folio 15), the former sale lost 
its character as conditional, and the proposition of Mr. Ben- 
jamin, as above cited, would apply, viz: “ But aithough a 
bill or note be taken only as a conditional payment, yet as it 
is prima facie evidence of payment the vendor who has re- 
ceived it must account for it before he can revert to the orig- 
inal contract and demand payment of the price:”—i. e., qua 
price. 

For the purposes of this instruction Crabtree assumes that 
that the sale in 1879 may have been conditional, but main- 
tains his contention and testimony that the sales at which 
any note was given were ordinary sales, made without reser- 
vation, such notes having been taken as conditional pay- 
ment. 


“V" (p. 26). This assignment (“sixth”) assumes that if 
the jury found that a surrender of the notes had been wade 
and accepted after the commencement of this action, the 
fact so found would be not mere evidence but actually in law 


a finding, that Crabtree had acquiesced in the taking of the 
cattle in January, 1882, although one of his notes at the 
time of such taking was not due. The undisputed facts 
about the surrender of the notes are that this was not done 
until June, 1884, two years after this suit had been begun, 
and at a time and place where the deposition of W. M. Babb 
therein was being taken. ‘The evidence about the circum- 
stances attending such surrender (folios 12, 24, 27,) is con- 
tradictory. It was probably done upon advice, as a witness 


attended upon young Babb, who acted for his father in the 
matter (folio 30), 


Supreme Court of the alnited States. 


No. 386.—October Term. 1887. 


REUBEN > SEGRIST of al.. Plaintiffs m Error. 
rer. 


WILLIAM B. CRABTREE, Defendant in Erroyr. 


Comes now William B. Crabtree. the defendant in error, 


by his attorneys, and moves the Court to dismiss the appeal 


in this ense because the citation was not served in time. 


J. G. ZACHRY. 


Argument. 


The citation in this case was made returnable on the 
second Monday in October. ISS5. Service was had on the 
attorneys tor ¢ ‘'rabtree on Septem ber 16, 1SS5. The time in- 
tervening between the date of service and the return of the 
citation was less than thirty days, and the notice to the 
defendant in error, Crabtree, was not sufficient. (Vide U 


S. Statutes. sec. So) 
SUPREME COURT OF THE UNITED STATES 


Reupen P. Secrist ef e/., Plaintitis in Error, 
No. oA. 
Oct. Term. 
LSS7, 


Wittram B. Crarprreer. Defendant in 
Ture Usrrep States or AMERICA, 88: 
Th Wolliawns Pp (‘vablree. {, erting 


You are hereby cited and admonished to be and appear 
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at a Supreme Court of the United States, to be holden at 
Washington on the second Monday of October next, pur- 
suant to a writ of error filed in the clerk’s office of the 
Supreme Court of the Territory of New Mexico, wherein 
Reuben P. Segrist, Sam. Holstein, William Bb. Stapp, Ben- 
jamin Stoops, and Frank E. Bell are plaintiffs in error, 
and you are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiffs 
in error, as in the said writ of error mentioned, should not 
be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Hon. Samuel B. Axtell, chief justice of the 
Supreme Court of the Territory of New Mexico, and the 
seal of said court, the 25th day of May, in the year of our 
Lord eighteen hundred and eighty-five. 

(SEAL. | (Signed) S. B. AXTELL, 

Chir f Justice of tie Supre me Court 
of the Territory of New Mevrico 


(Page 62 of the record.) 


Endorsements: 215. Territory of New Mexico. Su- 
preme Court. Reuben P. Segrist ef a/., plaintiffs in error, 
's. William B. Crabtree, defendant in error. Citation. 
Filed Sept. 16th, 1885. (Signed) C. M. Phillips, clerk Su- 


preme Court, Territory of New Mexico. 


[ hereby acknowledge service of the within citation 
through the post office on the 16th day of September, 
SSS. 

(Signed) W. D. LEE, 

Attorney Jor Plaintiff in the Judqment, W. B. Crabtree. 

J. G. ZACHRY, 


Attorney for William b. Crahtree. 
Dr fe vndant in Krror 
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Supreme Court of the alnited States. 


No. 386.—October Term, 1887. 


REUBEN P. SEGRIST et al., Plaintiffs in Error, 
WILLIAM LB. CRABTREE, De fendant in Krror. 


Comes now William B. Crabtree, the defendant in error, 
by his attorneys, and moves the Court to dismiss the appeal 
in this case because the citation was not served in time. 


J. G. ZACHRY. 


Argument. 


The citation in this case was made returnable on the 
second Monday in October, 1885. Service was had on the 
attorneys for Crabtree on September 16, 1885. The time in- 
tervening between the date of service and the return of the 
citation was less than thirty days, and the notice to the 
defendant in error, Crabtree, was not sufficient. (Vide U. 
S. Statutes, sec. 999.) 
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Supreme Court of the AAnited States. 


OCTOBER TERM, 1888. 


No. 118. 


SEGRIST er av. vs. CRABTREE. 
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MOTION BY THE PLAINTIFFS IN ERROR FOR A CERTIORARI, 


BRIEF FOR THE DEFENDANTS. 


The record shows,—and the saggestions upon which the 
motion here is based agree,—that after the present defendants 
in error (then plaintiffs) had obtained a verdict and judgment 
in a district court of New Mexico, the present plaintiffs in 
error took an appeal therefrom to the supreme court of that 
Territory, and that in the latter court errors were assigned 
and argued, and the judgment below affirmed. Upon the 


latter judgment the present writ of error was sued out. 


The present motion does not suggest that the record now 
before this Court is not the very record that was submitted 
to and passed upon by the Territorial supreme court. It is 
admitted, indeed, that this is that very record. 

It is, however, suggested on behalf of the motion that the 
record of the district court was not properly carried up into 
the Territorial supreme court, and the present application is 
for a correction of that district court record. In other words, 


a ee 


‘) 


the plaintiffs in error apply to have a record made now for 


the use of this Court which has never been before the court 
to which error is imputed. 

It is submitted that the question raised by the plaintiffs 
in error is, and can be, only, whether the supreme court of New 
Mexico has erred, and that to test this question it is indis- 
pensable to have here the very record upon which that court 
passed :—so that the proposed amendment is inadmissible. 

If other objections are pertinent, it is further submitted: 

That the Record shows (p. 7) that upon application by Mr. 
Thornton, the plaintiffs in error were allowed from August 
11,1884, to November 1, 1884, and afterwards to December 1, 
1884, to prepare the district court record for the appeal to 
the supreme court of the Territory; therefore, the appellants 
had abundant time for carefully preparing the record. 

Again, the motion suggests that the “ verdict actually 
rendered” was found against “the defendant,’ not, as appears 
in the record sent up, “the defendants;” and Messrs. Cat- 
ron and Thornton state (see affidavits in motion paper) that 
the assignments of error made by them in the supreme court 
of New Mexico (Record, p. 28) were based upon that actual 
verdict. : 

' Without repeating that the appellants were bound to look 
into the record before the supreme court of New Mexico, 
before assigning error thereupon, and that that court was 
misled if the circumstances were as is now suggested ; it 
may be doubted upon the face of the present record, which 
is also the record that was used in the Territorial supreme 
court, whether the motion paper does not show some mis- 
take as to what the appellants then understood the actual 


verdict to have been: for— 


oa PT hy rd SM a, Fe ee eee 


1. The first assignment of error in the Territorial supreme 
court (p. 28), strongly implies that the actual verdict was ren- 
dered against more than one defendant. 


2. The second assignment is to the same effect. 


3. The Opinion below called the attention of the appel- 


lants, (upon another ground,) specially to those two assign- 
ments. That special attention, at least, should have resulted 
in an application to that court for a certiorari if the matter 


now presented had then been so understood. 


4. The certificate given by the attorneys for the appellees, 
(p. 28, top), indicates that they had previously been applied 


to therefur by persons then interested in taking the case up. 


Finally, a question occurs whether the motion paper com- 
plies with Pule 14 of this Court, as regards the satisfactory 
account there required for the delay in this application. 

S. F. PHILuips, 
LAMAR & ZACHRY, 


For Crahtree. 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 


REUBEN P. Srerist, ef ai, | 
Plaintiffs in Error, | 
vs. ‘No. 115. 

| 
WILLIAM B. CRABTREE, | 
Defendant in Error. } 


Now come the plaintiffs in error, by O. D. Bar- 
rett, their counsel, and move the court for an order 
amending the writ of error in this cause, by striking 
therefrom the names of Sim Holstine and Frank E. 
Bell, and for cause, say : . 

1. It does not appear from the accompanying re- 
cord that any judgment in said suit has ever been 
entered against said Holstine or against said Bell. 

2. It does appear from said record that judg- 
ment was entered in said suit in the trial court 
against the other plaintiffs in error, to wit: Reuben 
P. Segrist, William B. Stapp, and Benjamin Stoops, 
(R., p. 5,) and that said judgment was affirmed by 
the Supreme Court of New Mexico, against said 
Reuben P. Segrist, William B. Stapp, and Benja- 
min Stoops by name, (R., p. 30.) 


~ 


—- 


3. Said writ can be so amended by reference to said 
record. : 

4. Said defect has not prejudiced, and said amend- 
ment will not injure the defendant in error. , 

And for jurisdiction given to this court to grant 
the above motion, counsel respectfully refers the 
court to section 1005 of the U. S. R. Sts., which 
reads as follows: 


‘‘The Supreme Court may at any time, and in its 
discretion, and upon such terms as it may deem just, 
allow an amendment of a writ of error * * 
when the statement of the titde of the action or par- 
ties thereto in the writ is defective, if the defect can 
be remedied by reference to the accompanying record, 


and in all other particulars of form: Provided, the 
defect has not prejudiced, and the amendment will 


ss 
/ 


not injure, the defendant in error. 


O. D. BARRETT, 
Counsel for Plaintiffs in Error. 


Supreme (Jourt of the [{nited Ntates, 


Octroser leERM, 1888. 


ING. 2iEe 


Revsen P. Seérist, Sim How- | 
sTiINE, Wittiam B. Stapp 
AND BENJAMIN STOOPS, 


Plaintiffs in Error, 
- as —. * 

Wittiam Bb. Craprresr, 
} , Defendant in Error. | 
i | 
| 
} ERROR TO THE SUPREME COURT OF THE | 
i Ali TERRITORY OF NEW MEXICO. : 


Now come the plaintiffs in error by their counsel O. 
>. Barrett, and suggests to the court a diminution of the 


record filed in the above entitled cause. in that the copy oft 


the verdict as found on page five of said record is erroneous 


in that. in the fifth line it uses the word defendants. in the 


plural, whereas in the verdict actually rendered by the 
jury said word is defendant, in the singular; also in that 
said copy of said verdict does not include the following 


paragraph, which is part and parcel of said verdict as 


eae ll 
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actually rendered by the jury. ‘*Being the value of three 
hundred and twenty-six head of cattle at a valuation of 
seventeen dollars per head, seven head of horses at thirty 
dollars per head and interest on the amount, $5,752, at six 
per cent per annum from February Ist, [8s2, to August 


. 8th, 1884.’ 


- 

And the plaintiffs in error pray the court for an order 
directed to the District-Court of the Territory otf New Mex- 
ico for the Fourth Judicial District thereof, for the county : 
‘of San Miguel, commanding said court to cause to be for- 
| 


warded to this Honorable Court, a true and correct cop) 
of the verdict rendered by the jury in the trial court in said 
‘ause; and also for an order postponing the hearing of this 
cause until January next, to give time for correcting the 
record as aforesaid. 

And for cause said plaintiffs in error say: 


7 Kirst. That by the verdict actually rendered it appears 


that but one of the four defendants, on whose pleas of not 
guilty issue has been joined, was found guilty, whereas by 
the erroneous copy of said verdict found in the record, 
page five, it appears that all said defendants were found cr 
guilty. ki 


Second. Because it appears by said erroneous copy ot 


cst 
nna 


said verdict that the plaintiffs damages were assessed, in a 
lump sum, without regard to the number of cattle and 
horses alleged to have been converted or the value of the 
same; while the verdict as actually rendered, specifies the 
actual number of cattle and horses alleged to have been 
converted by the defendants and the value of these sep- 
| arately, from which it appears, taken into connection with 
the evidence, all of which is contained in the bill of excep- 


tions, that the jury have assessed damages for the horses 


aE 


specified against other defendants than Segrist, whereas 


there is no evidence proving or tending to prove, that any 
of the other defendants ever had any of said horses or ever 


' 


saw them. 

In further support of said motion, counsel respectfully 
refer to the affidavits respectively hereto annexed, of T. B 
Catron, W. T. Thornton and O. D. Barrett. and to a certi- 


hed copy of said verdict, also hereto annexed. 


Oo. D. BARRETT, 


()f Counsel for Plaintiffs in Error. 


OctToseR | ERM, 1888. 
No. 115. 


RevuBen P. Secrist, Sim Hor- _) 
sTINE, Witiiam B. Starr 
AND BENJAMIN STOOPS, 
Plaintiffs in Error, 
VS. 
Wintiiam B. CRABTREE, 
Defendant in Error. | 


ERROR TO THE SUPREME COURT OF THE 
TERRITORY OF NEW MEXICO. 


Trerrirory or New Mexico, | 
. ‘ * 4 Ss. 
County of San Miguel. | 


[, Thomas B. Catron, make oath that I was a member 
of the firm of Catron, Thornton and Clancy, during the 
entire period of the existence of said firm; that said firm 
were the attorneys, in the trial court and in the Supreme 
Court of the Territory of New Mexico, for the defendants, 
now plaintiffs in error in the above entitled cause; that I as- 
sisted personally in the trial of said cause before the Supreme 
Court of the Territory of New Mexico, and that I had no 
knowledge or intimation that the record in this case did 
not contain a true copy of the verdict of the jury rendered 
in the trial court until my attention was called to the fact. 
by O. D. Barrett, Esq., during the month of October of 
the present year. | 

The assignment of errors, found on page 28 of the 
record, was based on the verdict as actually rendered by 


Vupreme (Jourt of the | {nited Ctates, 


the jury and not on the erroneous copy found in the reco’; 
and said errors were argued in the appellate court below 
as based upon the verdict actually rendered. 

I have been informed that the attorneys for William 
8. Crabtree, defendant in error, claim, that by stipulation 
between the attorneys for the respective parties to said 
suit, it was agreed that said copy of the record is correct. 
[ deny that any such stipulation was ever entered into, and 
I deny that any such stipulation, based on error, if entered 
into would be binding for an instant after the discovery 
the error. Stipulations made in court are for getting 
the truth, and never for hiding or concealing it. 

THOMAS B. CATRON., 
Subscribed and sworn to before me this 12th day 


November, 1588. 
W. B. BUNKER, 
(SEAL) Clerk of Fourth Judicial District Court 
of the Territory of New Mexico. 


Terrirory or New Mexico.) . 

County of San Miguel. Some 

I, W. T. Thornton, having been first duly sworn state 
under oath, that I was a member of the firm of Catron, 
Thornton & Clancy during the entire period of the exist- 
ence of said firm; that said firm were the attorneys in the 
trial court and in the Supreme Court of the Territory of 
New Mexico, for the defendants, now plaintiffs in error, 


in the above entitled cause: that I assisted personally in 


the trial of said cause in the trial court and in the Supreme 


Court of the Territory of New Mexico, and that I had no 
knowledge or intimation, that the record in this cause, did 


not contain a true copy of the verdict of the jury rendered 


f) 


in the trial court, until my attention was called to the fact 


by O. D. Barrett, Esq. during the month of October or \ 


November, L888. q 
The assignment of errors found on p. 28 of the record ! 
was prepared by myself and partner, Mr. F. W. Claney, | 


and was based on the verdict as actually rendered by the 


| 


jury, and not on the erroneous copy found in the record: 
that until my attention was called to it by O. D. Barrett, 
Esq., as above stated, [ had no knowledge that the record 
did not show such verdict as actually rendered. I further 
make oath that I never signed and have no knowledge that 
any member of said firm ever signed any agreement intend- 
ing to waive the necessity of producing such verdict as 
originally rendered, and that the failure to have a true copy 
of said verdict in the record was an over-sight not brought 
to my knwledge until as above stated, during the month 
of October or November, 1888. 


Affiant further states that he argued said cause in the 


Supreme Court of the Territory of New Mexico, and pre- 
pared the brief used upon said hearing and that at the time | 


he did so the fact escaped his attention that the verdict t 


actually rendered had been left out of the record and its 


place suppled by an incorrect copy of a part only of said 
verdict. 

Aftiant further states that said verdict as set forth: in 
the annexed certified copy of the same, was accepted by 
the court and no reforming or changing of it was ever 
made by the court. ? 

W. T. THORNTON. 
| Subscribed and sworn to before me this !4th day of 
November, 1888. 
WILLIAM J. MILLS, 


(NOTARIAL SEAL. ) Notarv Public. 


_- 
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Territory or New Mexico, | 
County of San Miguel. | ae 

[, O. D. Barrett, make oath that I am the attorney of 
record for the plaintiffs in error in the above entitled suit. 
That I had no knowledge or intimation that the record filed 
in this court was not correct until, for another purpose, | 
was making an examination of the original record of said 
‘ause in the office of the clerk of the District Court for the 
county of San Miguel, in the Territory of New Mexico, in 
October, 1888, when I found the original verdict, a certi- 
fied copy of which is hereto annexed marked exhibit **A.” 

I called the attention of W. T. Thornton to the error 
in the record and was informed by him that he and T. B. 
Catron had had charge of the case in New Mexico, and 
that the fact that a copy of the verdict actually rendered 
had been left out of the record, as aforesaid, had escaped 


him until his attention was called to it by me. I at once 


called the attention of Mr. Fort, one of the attorneys below 


forthe defendant in error, to the mistake in the record, and 
I understood him to agree that if on examination of the 
original papers he found the mistake to be as represented 
it might be corrected by stipulation. I have, however. 
failed to obtain any such stipulation, but as soon as the er- 
ror was discovered should have suggested a diminution of 
the record but fer the fact of being led to believe that a 
stipulation would be entered into obviating any necessity 
for such suggestion to this Honorable Court. 
O. D. BARRETT. 

Subscribed and sworn to before me this 14th day of 

November, 1888. 
WILLIAM J. MILLS. 


(Notarial Seal. ) Notary Public. 


EXHIBIT A. 
To rue Hon S. B. Axrecy, Judge of the First Judicial 

District of New Mexico: 

We, the jury in the case of Crabtree v. Segrist and 
others, find the defendant guilty, and assess damages in 
favor of the plaintiff in the sum of Six Thousand six hun 
dred and thirty-three .04 (6,633.04) Dollars, being the 
value of three hundred and twenty-six head of cattle at a 
valuation of seventeen dollars per head, seven head of 
horses at thirty dollars per head and interest on the amount, 
$5752, at six per cent per annum from February 1, 1882, 
to August 8, 1884. JACOB GROSS, 


Foreman. 


TerRITORY oF New Mexico. | 
County of San Miguel. 


William B. Crabtree. 
No. 1391. < NR. 
( Reuben P. Segrist, et al. 

I. W. B. Bunker. Clerk of the Fourth Judicial Dis 
trict of said Territory and ex-officio Clerk of said District 
Court, sitting within and tor the county of San Miguel, 
certify that the foregoing to which this certifieate is attached 
is a true copy of the verdict returned by the jury, August 


Oth. 1SS4. in the above entitled cause. 


Witness my hand and the seal of said Court this 18th 


dav of November. 18838. 


(SEAL) W. B. BUNKER, Clerk. 


